IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

JAMES DARBY and PATRICK BOVA, et
al.,
Plaintiffs,

V.

DAVID ORR, in his official capacity as
Cook County Clerk,
Defendant.

TANYA LAZARO and ELIZABETH “LIZ”

MATOS, et al.,
Plaintiffs,

V.

DAVID ORR, in his official capacity as
Cook County Clerk,
Defendant.

STATE OF ILLINOIS, ex rel. Lisa
Madigan, Attorncy General of the
State of Illinois,

Intervenor,

CHRISTIE WEBB, in her official capacity
as Tazewell County Clerk, and KERRY
HIRTZEL, in his official capacity as
Effingham County Clerk, DANIEL S.
KUHN, in his official capacity as Putnam
County Clerk, PATRICIA LYCAN, in her
official capacity as Crawford County Clerk,
BRENDA BRITTON, in her official
capacity as Clay County Clerk,
Intervenors.
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PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT



Plaintiffs James Darby and Patrick Bova, et al. (“Darby Plaintiffs”), by their attorneys
from Kirkland & Ellis LLP and Lambda Legal Defense and Education Fund, Inc., and Plaintiffs
Tanya Lazaro and Liz Matos, et al. (“Lazaro Plaintiffs,” and collectively with Darby Plaintiffs,
“Plaintiffs”), by their attorneys from Mayer Brown LLP and the Roger Baldwin Foundation of
ACLU, Inc., respectfully submit this Motion for Summary Judgment pursuant to 735 ILCS 5/2-
1005 on all counts. Plaintiffs concurrently submit herewith a Memorandum in Support, and a
Statement of Undisputed Material Facts, including Affidavits from all Plaintiffs and from ten
experts. In support of this Motion, Plaintiffs state as follows:

1. Plaintiffs comprise twenty three same-sex couples who have been in loving
committed relationships for periods ranging from 7 to 49 years, and who seek to marry in their
home state of Illinois, in addition to two same-sex couples who seek legal recognition of the
marriages they entered into in Canada. Illinois statutes deny all Plaintiffs these most basic
freedoms by barring them from civil marriage. See 750 ILCS 5/201 (authorizing marriages only
“between a man and a woman”); 750 iLCS 5/212(a)(5) (prohibiting marriages “between 2
individuals of the same sex”); 750 ILCS 5/213.1 (marriages ot same-sex couples are “contrary to
the public policy of this State”); 750 ILCS 5/216(a) (denying respect to marriages of same-sex
couples entered into in other jurisdictions) (collectively, the “marriage ban”).

2. On May 30, 2011 the Darby Plaintiffs and the Lazaro Plaintiffs filed Complaints
seeking declaratory and injunctive relief. In their Complaints, Plaintiffs allege that the marriage
ban violates the Illinois Constitution’s Due Process Clause (Art. I § 2) and Privacy Clause (Art. I
§ 6) (Count I of the Darby Complaint and Counts I and IV, respectively in the Lazaro

Complaint); the Equal Protection Clauses (Art. I §§ 2, 18) (Count II of the Darby Complaint and



Counts II and III of the Lazaro Complaint); and the Guarantee Against Special Legislation (Art. I
§ 13) (Count III of the Darby Complaint).

3. There are no genuine issues of material fact in this case, and Plaintiffs are entitled
to judgment as a matter of law on all counts,

4. Plaintiffs’ claims under the Due Process Clause and the Privacy Clause are
subject to heightened scrutiny because the marriage ban denies Plaintiffs their fundamental right
to marry the person of their choice.

5. Plaintiffs’ claims under the Equal Protection and Special Legislation Clauses are
also subject to heightened scrutiny. The marriage ban is a facial classification based on sex and
also impermissibly mandates conformity with sex stereotypes, and therefore must be reviewed
under strict scrutiny. The ban also constitutes a classification on the basis of sexual orientation,
and warrants heightened scrutiny for this reason as well.

6. The marriage ban fails any level of constitutional review. The ban does not bear
even a rational relationship — much less a substantial or necessary one — to any legitimate state
interest, let alone an important or compelling one. Additionally, the marriage ban reflects an
illegitimate purpose, and is unconstitutional for this reason alone.

WHEREFORE, for the reasons set forth above and in the Plaintiffs’ accompanying
Memorandum, Plaintiffs respectfully request that this Court grant their Motion for Summary
Judgment on all counts, and grant the following relief:

(a) entry of a declaratory judgment that the marriage ban violates the Illinois
Constitution by barring Defendants from issuing a marriage license to

Plaintiffs, preventing Plaintiffs from lawfully marrying in the State of



Illinois, and preventing the recognition of Plaintiffs’ marriages lawfully
entered into outside of the State;

(b) entry of a permanent injunction ordering Defendants to grant marriage
licenses to the Plaintiffs who have not already married and to register their
marriages after they have been solemnized, fully recognize Plaintiffs’
marriages lawfully entered outside Illinois, no longer infringe in any other
ways upon Plaintiffs’ right to marry, and treat them no differently from
different-sex couples with respect to access to and recognition of
marriage;

©) award Plaintiffs the costs and expenses of this action together with
reasonable attorneys’ fees; and

(d) enter such other and further relief as deemed appropriate by the Court.

Alternatively, the Court should identify any remaining disputes of fact and thus narrow

the scope of evidence the Court wishes to receive at trial.



Respectfully submitted,

o

Emil Nicklin, B¢y

n M. Heinz
Amy E. Crawford
Kristina Alexander
Kate Guilfoyle
KIRKLAND & ELLIS LLP
(Attorney No. 90443)
300 North LaSalle
Chicago, IL 60654
Tel: (312) 862-2000
Fax: (312) 862-2200

Camilla B. Taylor (Atty No. 6281589)

Christopher R. Clark (Atty No. 6236859)

Kenneth D. Upton, Jr. (pro hac vice)

LAMBDA LEGAL DEFENSE AND
EDUCATION FUND, INC.

Midwest Regional Office

105 West Adams, Suite 2600

Chicago, IL 60603

Tel: (312) 663-4413

Fax: (312) 663-4307

Attorneys for Darby Plaintiffs

Dated: July 10,2013

John A. Knight (Attorney No. 45404)

Karen Sheley (Attorney No. 48845)

Harvey Grossman (Attorney No. 48844)

ROGER BALDWIN FOUNDATION
OF ACLU, INC.

180 North Michigan Avenue, Suite 2300

Chicago, IL 60601

Tel: (312) 201-9740

Fax: (312) 288-5225

Jeffrey W. Sarles
Richard F. Bulger
Aaron S, Chait
Gretchen E. Helfrich
Kristin W. Silverman

MAYER BROWN LLP (Attorney No. 43948)

71 South Wacker Drive
Chicago, IL. 60606-4637
Tel: (312) 782-0600
Fax: (312) 706-8681

Attorneys for Lazaro Plaintiffs



CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing document was

served on July 10, 2013, on the following via First Class U.S. Mail:

Patrick T. Driscoll, Jr.

Paul A. Castiglione

Kent Ray

Sisavahn Baker

Assistant State’s Attorneys
500 Richard J. Daley Center
50 West Washington Street
Chicago, Illinois 60602

Counsel for Defendant David Orr

Edward C. Deters

Effingham County State’s Attorney
120 W. Jefferson St., Suite 201
Effingham, II. 62401

Counsel for Intervenor Kerry Hirtzel, Effingham
County Clerk

Malini Rao

Christopher Kim

Office of the Illinois Attorney General
100 West Randolph Street

Chicago, Illinois 60601

Counsel for Intervenor State of lllinois

Thomas Brejcha

Paul Benjamin Linton

Peter Breen

Thomas More Society

29 South LaSalle Street, Suite 440
Chicago, Illinois 60603

Counsel for County Clerk Intervenors

Steve Unholtz

Tazewell County State’s Attorney
Tazewell County Courthouse

342 Court Street, Suite 6

Pekin, IL. 61554

Counsel for Intervenor Christie Webb, Tazewell
County Clerk

Thomas R. Wiseman

Crawford County State’s Attorney
Crawford County Courthouse

105 Douglas Street

Robinson, Illinois 62454

Counsel for Intervenor Patricia Lycan,
Crawford County Clerk



Marilyn Brant

Clay County State’s Attorney
Clay County Courthouse
P.O. Box 190

Louisville, Illinois 62858

Counsel for Intervenor Brenda Britton, Clay County

Clerk
Amici Curiae

John W. Mauck

L. Shawn Sullivan

MAUCK & BAKER, LL.C

One North LaSalle Street, Suite 600
Chicago, IL 60602

Counsel for The Moody Church

James A. Serritella
James C. Geoly

BURKE, WARREN, MACKAY & SERRITELLA, P.C.

330 N. Wabash Avenue, 22nd Floor
Chicago, IL. 60611-3607

Counsel for Lutheran Church - Missouri
Synod

Dale Schowengerdt

ALLIANCE DEFENDING FREEDOM
15100 N. 90th Street

Scottsdale, AZ 85260

Counsel for lllinois Family Institute
Jason R. Craddock

Attorney at Law

29 S. LaSalle, Suite 440

Chicago, Illinois 60603

Counsel for Church of Christian Liberty and Grace-

Gospel Fellowship

James Mack

Putnam County State’s Attorney
Putnam County Courthouse

120 N. 4th Street

Hennepin, [llinois 61327

Counsel for Intervenor Daniel Kuhn, Putnam
County Clerk

Robert V. Boharic
Attorney at Law
348 Eastgrove Road
Riverside, IL 60546

Counsel for Senator Kirk Dillard, et al.

Austin R. Nimocks

ALLIANCE DEFENDING FREEDOM
801 G St. NW, Suite 509
Washington, DC 20001

Counsel for Illinois Family Institute

Bryan H. Beauman

ALLIANCE DEFENDING FREEDOM
P.O. Box 779

Paris, KY 40362

Counsel for lllinois Family Institute

Ao K

U/



