IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

VICTORIA KIRK and KARISSA ROTHKOPF, and )
RILEY JOHNSON, )
: , )
Plaintiffs, ) No. 09-CH-3226
) Hon. Peter Flynn
v. )
)
DAMON T. ARNOLD, M.D. in his official capacity )
as State Registrar of Vital Records, )
)
Defendant. )
)

MOTION FOR LEAVE TO AMEND THE COMPLAINT TO ADD
ADDITIONAL PLAINTIFFS AND CLASS ALLEGATIONS

Plaintiffs Victoria Kirk, Karissa Rothkopf, and Riley Johnson, by and through their
attorneys, respectfully move this Court for leave to file an amended complaint against Defendant
Damon T. Amold, in his official capacity, in the above referenced case. In support of his
motion; Plaintiffs state as follows:

1. On January 27, 2009, Plaintiffs filed a complaint for declaratory and injunctive
relief in the above captioned action.

2. On April 7, 2009, Plaintiffs filed an amended complaint against Defendant to add
an édditional plaintiff and additional claims related to the statute and policies at issue in this
case.

3. On June 26, 2009, Defendants moved pursuant to Section 2-619(2)(9) of the
Tlinois Code of Civil Procedure to dismiss Plaintiffs’ First Amended Complaint on the grounds
of mooﬁess.

4. Plaintiffs oppose that motion, because Defendant failed to provide a supporting

affidavit and because the public interest exception to mootness applies to Plaintiffs’ claims.



Plaintiffs demonstrate in their response that numerous other persons have been harmed by the
same two practices on Which Dyefénd'ant'ba.sed its denial of birth certificates to them. Plaintiffs
sgek to name two of those persons as-additional plaintiffs in their Second Amended Complaint.
Like Plaintiffs Victoria Kirk and Karissa Rothkopf, Pamela Anders has been unable to obtain a
birth certificate with the correct gender on it because she chose a surgeoh who was not liqensed
in the United States. Like Pléintiff Rﬂéy Jéhnson, Victor Williams has been denied a birth
cgrtiﬁcafe thh the correct gender 1i$§ed on it, because he haé not had genital reconstruction
surgery. In addition, Plaintiffs name in their Second Amended Complaint two putative classes of
persons affected by the practices challenged in this case. Granting this Motion for Leave teo
Amend the Complaint would best serve the interest of judicial efficiency by allowing these
issues to be decided for all persons similarly situated to Plaintiffs and the two new plaintiffs
named here.

5. The Illinois Code of Civil Procedure provides, “At any time before final judgment
‘amendments may be allowed on just and reasonable terms, introducing any party who ought to
have been joined as plaintiff or defendant, dismissing any party, changing the cause of action or
defense or adding new causes of action or defenses, and in any matter, either of form or
substance, in any process, pleading, bill of particulars or proceedings, which may enable the
plaintiff to sustain the claim for which it was intended to be brought or the defendant to make a
defense or assert it.” 735 ILCS 5/2-616(a).

6. In Illinois, courts are encouraged to freely and liberally allow the amendment of
pleadings. Lee v. Chicago Transit Authority, 152 111.2d 432, 467 (1992) (afﬁfming trial court’s
decision to permit plaintiff to amend complaint immediately prior to closing argument). As the

Illinois Supreme Court noted, “[aJmong the factors to be considered in determining whether or



not to permit an amendment to the pleadings are whether the amendment would cure a defect in
the pleadings; whether the: other party would be prejudiped or surprised by the proposed
amendment; ‘t‘imelinevss of the proposed amendment; and whether there were previous
opportunities to amend the pleédings.” Id. at 467-68.

7. | There wﬂl-be' no prejudicé to befendant if Plain'tiffs are granted leave to amend,
as discovery has not yet begun and the Court has yet to issue a dispositive ruling. Moreover, this
Amended Complaint may cure any defects that Defendant has complained of in its Motion to
Dismiss. | |

8. The proposed Second Amended Complaint is attached as Exhibit A to this
motion.

WHEREFORE, for the foregoing reasons, Plaintiffs pray that this Court grant this Motion

for Leave to Amend Complaint.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

VICTORIA KIRK, KARISSA ROTHKOPF, and
RILEY JOHNSON,

No. 09-CH-3226
Hon. Peter Flynn

Plaintiffs,

DAMON T. ARNOLD, M.D. in his official capacity
as State Registrar of Vital Records,

)

)

)

)

)

V. )
)

)

)

)

Defendant, )
)

CERTIFICATE OF SERVICE

I, Kyle A. Palazzolo, hereby certify that I am a member of the bar of this Court, and that I
have this 3rd day of August 2009, caused one copy of the Motion for Leave to Amend the
Compléint to Add Additional Plaintiffs and Class Allegations to be delivered via U.S. Mail to:

Meghan O. Maine

Peter C. Koch

Assistant Attorney General

General Law Bureau

100 W. Randolph Street, 13th Floor
Chicago, Illinois 60601

//4 ‘?

Kyl¢'A. Palazzolo
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

VICTORIA KIRK, KARISSA ROTHKOPF, and
RILEY JOHNSON, individually, PAMELA
ANDERS, on behalf of herself and all persons
similarly situated, and VICTOR WILLIAMS, on
behalf of himself and all persons similarly situated,

No. 09-CH-3226
Hon. Peter Flynn

)

)

)

)

)

)
Plaintiffs, )

v. )

)

DAMON T. ARNOLD, M.D. in his official capacity )
as State Registrar of Vital Records, )
' )
)

)

Defendant.

SECOND AMENDED CLASS ACTION
COMPLAINT FOR DECLARATORY
JUDGMENT AND INJUNCTIVE RELIEF

Victoria Kirk, Karissa Rothkopf, and Riley Johnson, individually, and Pamela Anders, on
behalf of herself and all persons similarly situated, and Victor Williams, on behalf of himself and
all persons similarly situated, by their attorneys, complain against Damon T. Amnold, M.D., in his
official capacity as State Registrar of Vital Records, as follows:

Preliminary Statement

1. Plaintiffs bring this action seeking declaratory and injunctive relief for violations
of the Vital Records Act, 410 ILCS §§ 535/1-29, and in the alternative for violations of the
following provisions of the Illinois Constitution: Article I, § 2 (the rights to equal protection and
due process) and Article I, §§ 6 and 12 (the right to privacy).

2. Plaintiffs are transsexual individuals who were born in Illinois and have Illinois
birth certificates. Plaintiffs have undergone medical treatment, including surgeries, to conform

their bodies to their internal sense of gender (their gender identities). They have transitioned



from the sex they were assigned at birth to the sex that matches their gender identity, male to
female (Victoria Kirk, Karissa Rothkopf, Pamela Anders) or female to male (Riley Johnson,
Victor Williams). |

3. Defendant is the State Registrar of Vital Records who is responsible for
administering the Vital Records Act (VRA).

4. When an individual who was born in Illinois has a form of gender confirmation
surgery, Defendant routinely changes the gender marker on Illinois birth certificates so that the
certificates accurately reflect the person’s gender identity.

5. Nevertheless, Defendant currently maintains or may re-institute a practice of
refusing to make such changes for persons who have chosen to have their gender confirmation
surgeries performed by doctors licensed in another country, rather than in Illinois or in another
state of the United States.

6. In addition, Defendant maintains a practice of refusiﬁg to make such changes for
female-to-male transsexuals who have had gender confirmation surgery or surgeries but have not
had a specific type of surgery — “surgery to attempt to creatc/atfach/form a viable penis.”

7. Denying Plaintiffs accurate birth certificates makes it impossible for them to
conform all aspects of their lives to their gender identities as is required to comply with the
standard of care for transsexual medical treatment.

8. Denying Plaintiffs accurate birth certificates places them at risk of; physical or
emotional harm if their identities as transsexuals are disclosed to persons who did not know they
are transsexual or who harbor hostility towards transsexuals.

9. It is psychologically and emotionally harmful for Plaintiffs to have government-

issued birth certificates that identify them by the wrong gender.



10.  Plaintiffs Kirk, Rothkopf, and Anders seek a declaration that Defendant’s practice
of refusing to change the gender on birth certificates for persons like them who have chosen to
have their gender confirmation surgeries performed by doctors licensed in other countries, rather
than in Ilinois or in another state of the United States, violates the VRA, because nothing in that
Act requires surgery by a U.S.-licensed doctor before a change in the gender marker on a birth
certificate is allowed. They also seek an injunction ordering Defendant to issue Plaintiff Anders
and all persons similarly situated accurate birth certificates pursuant to the same procedures by
which Defendant issues accurate birth cértificates to persons whose surgery was performed by a
U.S.-licensed doctor.

11. In the alternative, Plaintiffs Kirk, Rothkopf, and Anders seek a declaration that
the VRA, as interpreted and administered by Defendant, violates the equal protection, due
process, and privacy protections found in the Tllinois Constitution, and an injunction ordering
Defendant to issue Plaintiffs Anders and all persons similarly situated accurate birth c;ertificates
pursuant to the same procedures by which Defendant issues accurate birth certificates to persons
whose surgeries were performed by U.S.-licensed doctors.

12.  Defendant’s interpretation of the VRA violates equal protection because, without
justification, it treats Plaintiffs Kirk, Rothkopf, and Anders differently from other transsexual
persons based on Plaintiffs’ choice of surgeons. The distinction drawn by Defendant is arbitrary
and fails to rationally further any legitimate state interest.

13. Defendant’s interpretation of the VRA also violates Plaintiffs Kirk, Rothkopf, and
Anders’ due process and privacy rights, without justification, by burdening their right to make
decisions about their medical care, including what surgeons to use for their gender confirmation

surgeries. Defendant places an unconstitutional burden on those rights by preventing Plaintiffs



from obtaining birth certificates that accurately reflect their genders solely because they chose
surgeons who are licensed abroad rather than in Illinois or another state of the United States.

14.  Plaintiffs Johnson and Williams seek a declaration that Defendant’s practice of
refusing to change their genders on their birth certificates violates the VRA, because nothing in
the Act requires surgery to create a “viable” penis before a change in the gender marker on a
birth certificate from female to male is allowed. Plaintiffs also seek an injunction ordering
Defendant to issue Plaintiff Williams and all others similarly situated accurate birth certificates.

15. In the alternaﬁve, Plaintiffs Johnson and Williams seek a declaration that the
VRA, as interpreted and administered by Defendant, violates the due process and privacy
protections found in the Ilinois constitution, and an injunction ordering Defendant to issue
Plaintiff Williams and all others similarly situated accurate birth certificates.

16.  Defendant’s interpretation of the VRA violates Plaintiffs Johnson and Williams’
due process and privacy rights by, without justification, burdening their right to refuse surgery
that they do not want to have, is not medically necessary for them, is extrerqely risky, and is not
effective treatment for them. Plaintiffs have no medical need for surgery to create a penis, and
their gendér identity disorders have been successfully treated without such surgery. Further,
their transitions to the male gender are complete. Defendant places an unconstitutional burden
on Plaintiffs by preventing them from obtaining birth certificates that accurately list their genders
as male solely because they have not undergone surgery to create a penis, even though they have
completed other medical treatments, including hormone therapy, a bilateral mastectomy, and a

hysterectomy, that have aligned their bodies to their male gender identities.



Relief

17.  Plaintiffs seek declaratory and injunctive relief to ensure that Plaintiff Anders and
all others similarly situated are afforded their rights under the VRA, or alternatively, that their
rights to equal treatment under the law and their due process and privacy rights to make their
own decisions about medical care are fully respected. Plaintiffs also seek declaratory and
injunctive relief to ensure that Plaintiff Williams and all others similar situated are afforded their
rights under the VRA, or alternatively, that their due process and privacy rights to personal
inviolability are respected.

Jurisdiction

18.  This Court has jurisdiction over the subject matter pursuant to Article VI, § 9 of
the Tllinois Constitution. This Court has personal jurisdiction over the Defendant pursuant to 735
ILCS § 5/2-209(a).

Yenue

19.  Venue is proper pursuant to 735 ILCS § 5/2-101, because the Defendant resides in

Cook County.
The Plaintiffs

20. Plaintiff Victoria Kirk lives in Chicago, Illinois and was born in Aurora, 1llinois
in 1980. At birth, she was assigned the male gender, but she became aware of her female gender
identity in early childhood. Her gender identity has been female her entire life.

21.  Victoria has a medical condition termed gender identity disorder, which means
that her female gender identity does not match the sex she was assigned at birth and that this

conflict causes her severe psychological distress and intense feelings of discomfort. Under the



care and direction of mental health professionals and physicians, Victoria underwent sex
reassignment as treatment for her gender identity disorder.

22, Victoria first took sex reassignment steps to make her body and her gender
expression conform to her female gender identity in 2003. She began hormone thefapy in or
around February 2003, and in August 2005, she legally changed her name to a traditionally
female one and also changed the name on her driver’s license and social security records. In
September 2005, Victoria’s name was changed on her birth certificate and in her school records,
and she started to dress and present full-time as a woman. In November 2006, she underwent
gender confirmation surgeries, including both genital reconstruction and breast augmentation.

23, Plaintiff Karissa Rothkopf lives in a small town in southern Wisconsin, but was
born in Dixon, Ilinois in 1972 and spent her childhood years in Rockford, Illinois. At birth, she
was assigned the male gender, but she became aware of her female gender identity in early
childhood. Her gender identity has been female her entire life.

24.  Karissa has a medical condition termed gender identity disorder, which means
that her female gender identity does not match the sex she was assigned at birth and that this
conflict causes her severe psychological distress and intense feelings of discomfort. Under the
care and direction of mental health professionals and physicians, Karissa underwent sex
reassignment as treatment for her gender identity disorder.

95 Karissa first took sex reassignment steps to make her body and her gender
expression conform to her female gender identity in 2003. She began hormone therapy for sex
reassignment in 2003 and started to dress and present herself at all times as a woman in March
2007. In April 2007, Karissa changed her name to a traditionally female one and changed her

name and gender marker on her driver’s license and social security records. In August 2007, she



changed the name on her birth certificate. She underwent breast augmentation surgery along
with various feminizing procedures on her face and neck in October 2007. In November,
Karissa changed her name and gender on her passport, and in December 2007, she had genital
reconstruction surgery.

26.  Plaintiff Pamela Anders lives in Phoenix, Arizona and was born in Chicago,
Tlinois in 1949. At birth, she was assigned the male gender, but she became aware of her female -
gender identity in early childhood. Her gender identity has been female her entire life.

27.  Pamela has a medical conciition termed gender identity disorder, which means that
her female gender identity does not match the sex she was assigned at birth and that this conflict
causes her severe psychological distress and intense feelings of discomfort. Under the care and
direction of mental health professionals and physicians, Pamela underwent sex reassignment as
treatment for her gender identity disorder.

28.  Pamela first took sex reassignment steps to make her body and her gender
expression conform to her female gender identity in 2004. She began hormone therapy in or
around April of 2004, legally changed her name to a traditionally female one in April 2005, and
in May 2005 changed the name on her driver’s license and social security records to her female
name and began to dress and present full-time as a woman. In or around June 2006, Pamela
changed the name in her passport and the gender on her driver’s license. From June 2005 until
December 2008, Pamela underwent various feminizing surgeries on her face and neck, and in
January 2008 she completed genital reconstruction surgery. Pamela changed the gender on her

passport and in her social security records in February 2008.



29.  Plaintiff Riley Johnson lives in Chicago, lllinois and was born in Galesburg,
Illinois in 1979. At birth, he was assigned the female gender, but he became aware of his male
gender identity in early childhood. His gender identity has been male his entire life.

30.  Riley has a medical condition called gender identity disorder, which means that
his male gender identity does not match the sex he was assigned at birth and that this conflict
causes him psychological distress and feelings of discomfort. Under the care and direction of
mental health professionals and physicians, Riley underwent sex reassignment as treatment for
his gender identity disorder. |

31.  Riley first took sex reassignment steps to make his body and his gender
expression conform to his male gender identity in 2000, when he began to bind his breasts to
masculinize his appearance. In January 2003, Riley changed his name to 2 traditionally male one
and changed his name on his driver’s license and social security cards. He started-to dress and
present himself at all times as a man in February 2003. He began hormone therapy for sex
reassignment in April 2003, had a bilateral mastectomy in December 2003, and underwent a
hysterectomy three months later in March 2004. In June 2004, Riley changed the gender marker
on his driver's license. In December 2008, Riley was issued a passport reflecting both the
correct name and gender marker; and in March 2009, the gender was changed in his social
security records. Riley has completed all sex reassignment treatment that has been prescribed for
him. Riley has no medical need for additional reassignment treatment and his transition to male
is complete.

32. Plaintiff Victor Williams lives in Minneapolis, Minnesota -and was born in
Rockford, 1llinois in 1961. At birth, he was assigned the female gender, but he became aware of

his male gender identity in early childhood. His gender identity has been male his entire life.



33,  Victor has a medical condition called. gender identity disorder, which means that
his male gender identity does DOt match the sex he was assigned at birth and that this conflict
causes him psychological distress and feelings of discomfort. Undet the care and direction of
mental health professionals and physicians, Victor underwent sex reassignment a8 treatment for
his gender identity disorder.

34.  Victor first took sex _reassignment Steps to make his body and his gender
expression conform 10 his male gender identity in 2005. In October 2005, ne began taking
hormone therapy for sex reassignment, aﬁd in December 7005 he had a bilateral mastectomy. In
April 2006, Victor changed his name to a traditionally male one and changed the name and
gender imarker on his driver’s license. He changed his name and gender marker in his social
security records in February 2008. Victor has completed all sex reassignment treatment that has
been prescribed for him. Victor has no medical need for additional reassignment treatment and -
his transition t0 male is complete. |

Plaintiff Choice-of-Surgeon Class

35. ‘pamela Anders brings this action for declaratory and injunctive relief on her own
behalf and on behalf of all others similarly situated pursuant to 735 ILCS § 5/2-801. The
Plaintiff Choice-of-Surgeon Class consists of:

All transsexual persons who are, Of in the future will be, unable to obtain an 1llinois birth
certificate with the correct gender listed on it because of Defendant’s practice of refusing to issue
birth certificates with the correct gender listed on them t0 persons whose gender confirmation
surgery was, of surgeries Were, performed by doctors licensed in another country rather than in
1ilinois Of another state of the United States.

36. The Plaintiff Choice-of-Surgeon Class satisfies the requirements of 735 _ILCS 5/2-

801 in that:
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transsexual individuals will subject them to embarrassment or injury; and since the class includes
persons who will in the future seek to change the gender marker on their birth certificates.

(b)  The questions of law and fact are common to the class and predominate over any
questions affecting only individual members. The common questions are whether Defendant’s
practice of refusing to issue birth certificates with the cérrect gender listed on them to female-to-
male transsexual persons who have had gender confirmation surgery or surgeries but have not
had “surgery to attempt to create/attach/form ‘a viable penis” violates the VRA and various -
provisions of the Illinois Conétitution.

(¢) The representative party will fairly and adequately protect the interests of the
class. The named Plaintiff has no interest antagonistic to the class. He seeks declaratory and
injunctive relief on behalf. of the entire class and such relief will remedy thé tatutory and
constitutional injury currently inflicted on all mem’bers of the Typé-of—Surgery Class. Plaintiff is
represented by counsel who are competent and experienced in-class action as well as civil rights
litigation.

(d  Class action is an appropriate method for the fair and efficient adjudication of the
controversy, as the statutory and constitutional injuries affect each of the transsexual persons
unable to change the gender on their birth certificates because of Defendant’s practice. A class
action is far more appropriate than piecemeal litigation of . the statutory and constitutional
questions raised in this Complaint.

The Defendant

39,  Defendant Damon T. Arnold is the Director of the Ilinois Department of Public

Health and the State Registrar of Vital Records, whose official responsibilities and duties include

directing, supervising, and issuing instructions necessary to the efficient administration of a

12
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Vol. 6, No. 1 (2002).
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68.  Karissa has a master’s degree in business administration and is 2
Supervisor/Proj ect Leader at a large non-profit health care provider in Wisconsin, where she-and
loyees she supervises maintain the medical records computer “system for all the
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76.  Riley lives his life fully as 2 man. He has obtained a bachelor’s degree in
Sociology and Anthropology from Knox College and is currently completing his master’s degree
at DePaul University. Riley also works full-time at DePaul, where he assists with the
administration of their undergraduate cOr® camriculum.  He is the co-founder of Trans
Gynecology Access Program (TGAP), 2 social service provider in Chicago for transsexual males
and other gender variant individuals.

77.  Riley received a birth certificate with his correct gender listed on it after filing this
lawsuit, However, for the public interest, he seeks a declaration that Defendant’s denial of birth -
certificates 1O female-to-male transsexual persons who, like him, have had gender confirmation
surgery or surgeries but have not had a specific type of surgery - “‘SUIgery to create/attach/form
a viable penis” -~ violates the Vital Records Act or the Tilinois Constitution.

Pamela Anders

7g.  Pamela Anders researched possible surgeons 10 perform her genital reconstruction
surgery by reviewing their credentials and photos of their patients’ surgical results. Different
surgeons offer diverse techniques,-and a particular technique may offer some persons a better
result or reduce the risks of the surgery-. Additionally, Pamela communicated with many other
transsexual women to learn about the qualifications of particular surgeons, including the surgeon
she eventually chose.

79.  Pamela chose Dr. Patcharapong Patrasinsuntorn, because she concluded that he
would be able to safely provide her with the surgical results she desired at a reasonable cost.

80. Dr Patrasinsuntorn is licensed by the. Medical Council of T hailand, but he i not

licensed in any state of the United States.
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gl. Pamela has been pennitted to change the gender on all of her govemmanbissued
identity documents {0 accurately reflect her female gender .jdentity, except for her -birth
certificate and her yeteran’s identification. The govemmental agencies that have allowed her to
correct her documents include the United States Social Security ‘Administration, the United
States Department of State, and the California Department of Motor Vehicles.

g2.  Pamela’s birth certificate still lists her gender as inale, despite her transition, her
surgeries, and the change in the gender marker on her other government documents.

g3.  After twenty years .working in various media and journalism positions and three
years working as 2 truck driver, Pamela completed 2 degree in paralegal studies in December
2008 and has worked as @ paralegal since then. In her work and all otheraspectS of her life,
Pamela has lived fully as a woman for more than four years, since May 2005.

g4.  Pamela’s current birth certificate fails to reflect who she is. She wants and needs
the sex designation on her birth certificate to match her body and mind. Moreover, she has seen
how much more restrictive the ‘govemment has become about identity documents ‘since
September 11", so she is concerned that, unless her birth certificate i8 corrected, more invasive
and restrictive laws or government practices in the future may prevent her from obtaining 2
renewed passport of driver’s license with her correct gender on it, or may make hier inaccurate
pirth certificate more accessible 10 strangers. She reasonably fears the embarrassment and
potential for violence that may Tesult from being forced to show an identity document which
identifies her as male. |

g5. Pamela knows how harmful it can be to have to show an identity document that
lists her gender as male, since she had great difficulty finding work during the period when all or

most of her government identification documents failed to match her gender expression and, as a
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result, has avoided even applying for jobs with employers who told her they would require her to
produce a birth certificate before being hired. Ttis psychologically and emotionally harmful for-
Pamela tohave 2 govemment—issued birth certificate that states incorrectly that she is male.
Victor Williams

g6.  Victor williams considered possible gender confirmation surgeries in depth.
After considering the results that can be achieved through available surgical techniques, Victor
decided that the only surgery that would assist him in resolving the confusion caused by the
disparity between his gender identity and his body was 2 bilateral mastectomy, because having
breasts made it extremely difficult for Victor to pass as inale in public and conflicted, even in the
privacy of his home, with Victor’s core understanding of who he is.

g7.  Victor extensively researched through conversations with medical professionals
and with other female-to-male transsexuals the surgical techniques that ar® available to create 2
penis. After careful consideration of his options and the risks and cOStS associated with these
surgeries, Victor concluded that he did not desire of need genital surgery 1o resolve his gender
dysphoria.

gg.  Victor has been permitted to change the gender on all of his govemmgnt—issued
forms of identification, except for his birth certificate. The govemmental agencies that have
allowed him to correct his documents include the United States Social Security Administration,
and the Minnesota Department of Public Safety- His birth certificate still lists his gender as

female, despite his transition, his surgery, and the change in the gender marker on his other

government documents.
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g9.  Victor lives his life fully as a man. He has obtained a bachelor’s degree in
Management of Information Systems, and he currently works full-time as 2 network
administrator for a public school district.

90.  Victor’s current birth certificate fails to reflect who he is. He wants and needs the
sex designation on his birth certificate t match his body and mind: He is concerned that having
a birth certificate that incorrectly identifies him as fernale will prevent him from changing the
gender marker on other government documents, such as 2 passport, and that this .could affect his
ability to travel or to access éertain government services and employment benefits. Hé fears the
embarrassment and potential for violence that may result from being forced to show an identity
document which identifies him as female.

9. Itis psychologically and emotionally harmful for Victor to have 2 government-
issued birth certificate that states incorrectly that he is female.

The lllinois V ital Records Act

92. The State of Illinois establishes laws governing vital records for persons born in
Tllinois. It has set out in the Vital Records Act (VRA), 410 ILCS § 535/17, a process for
obtaining a new sex designation on 2 birth certificate. Under the VRA, the State Registrar of

“Vital Records shall establish a new certificate of birth when the Registrar receives an affidavit
from a physician providing that he or she has performed an operation on a person, and that by
reason of the operation, the sex designation on such person’s birth records should be changed.
1d. at § 535/ 17(1)(d)- After the new certificate is established, the new certificate 18 substituted
for the original certificate of birth. Id. at § 535/17(2)-

93, The VRA defines physician as “a person licensed to practice medicine in Tilinois

or any other State.” Id. at § 535/ 1(9).
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98. Plaintiffs have S
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irth certificate with the corre
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law.
o Count One: ' '
Violation of the Vital Records Act — Plaintiffs Kirk and
Rothkopf, in the public interest, and Plaintiff Anders, on behalf
of herself and the Choice-of-Surgeon Plaintiff Class
99. Plaintiffs Kirk and Rothkopf, in the public interest, and Plaintiff Anders, o1
behalf of herself and the Choice-of-Surgeon Plaintiff Class, re-allege paragraphs 1-13, 17-28,35-
36, 39-54, 58-71, 78-85, 92, and 97-98 as though fully set forth herein.
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100. The VRA states that “[a]s used in this Act, unless the context otherwisé requires: -
_. . ‘Physician’ means a person Jicensed to practice medicine in Tllinois or any other State.” 410
ILCS § 535/1. It does not define the term “State.”

101. The ordmary and popularly understood meaning of wgtate” is “[t]he political
system of 2 body of people who are politically organized.” Black’s Law Dictionary 1443 (8th
ed. 2004). Alternatively, wgtate” is defined as “é body of people occupying a territory and
organized under one govemment” or “one of the constituent units of a nation having a federal
govemment.” The Merriam-Webster Dictionary 480 (1 1th ed. 2005).

102. Other 1llinois statutes have explicitly defined “state” t0 include foreign countries,
see, €.8..33 ILCS § 5/ 1501(22) and 750 ILCS § 22/102, including llinois statutes that- address
licensing requirements for physicians, 225 ILCS §'60/22(A)(34); podiatrists, id. at § 100/24(29);
and nurses, id. at ) 65/70-5(16).

103. With the exceﬁtion of § 535/ 17(1)(d) of the VRA, the provision at issue here, all
other uses of the word “physician” in the VRA refer to an event, such as 2 birth or death, that
took place in the State of Mlinois. In contrast, the change of a gender marker allowed by §
535/17(1)(d) may take place anywhere where there is a surgeon with the specialized expertise to
complete some type of gender confirmation surgery-

104. For many years Defendant interpreted Section 17 of the VRA to allow phyéicians
licensed in foreign countries t0 complete the required affidavit, an.interpretation in which the
Tilinois General Assembly acquiesced. Notwithstanding the many years that the Department of
Vital Records applied the VRA to allow physicians licensed in foreign countries to sign the
affidavit, the Department abruptly changed its practice and started refusing to accept such

affidavits in OF about 2005.
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105. Section 17 of the VRA is 2 remedial statute that should be construed liberally to
read to allow physicians licensed in foreign countries’

fulfill its purposes and should, therefore, be

to complete the required affidavit.
opf, in the public interest, and Plaintiff Anders

WHEREFORE, Plaintiffs Kirk and Rothk

of-Surgeon Plaintiff Class, request the following relief:

ehalf of herself and the Choice-
ital Records

fendant violates the Tllinois Vit

(A) entry of a declaratory judgment that De

sing to issue a birth certificat

onb

e with the correct gender listed on it to Plaintiffs because

Act by refu
surgeries who is licensed in 2 foreign

they chose a Surgeon for some of their gender confirmation

state rather than in 2 state of the United States;
(B) entry of a permanent injunction ordering Defendant t0 grant new birth certificates
with their correct gender listed on them 1o Plaintiff Anders and members of the Choice-of-
o the same procedures by which persons whose surgeon was

Surgeon Plaintff Class pursuant t
rrect gender

licensed in the United States are able to receive new birth certificates with the co

listed on them;
who chose 10

(C) entry of a permanent injunction ordering Defendant t0 allow persons
performed by doctors licensed in another country,

gender confirmation surgeries. |

ther  state of the United States,

rather than Tilinois or ano
gender on their birth certificates that is offered to persons
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whose surgeon is

correcting the

1icensed in the United States;
D) award of Plamuffs costs and expenses of this action; and

(E) entry of such other and

further relief as deemed appropriate by the Court.
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Count Two:

Violation of Equal Protection — Plamtlﬁ's Kirk and
_Rothkopf, in the public interest, and Plaintiff Anders, on behalf

of herself and the Chmce-of—Surgeon Plaintiff Class

106. Plaintiffs Kirk and Rothkopf, in the public interest, and Plaintiff Anders, on
behalf of herself and the Choice-of-Surgeon Plaintiff Class, re-allege paragraphs 1-13, 17—28, 35-
36, 39-54, 58-71, 78-85, 92, and 97-98 as though fully set forth herein. |

107. Article L, § 2 of the Illinois Constitution provides that “No person shall . .. be
denied the equal protec;cion of the laws.”

108. Defendant will issue a new birtﬁ certiﬁc.at.e with a corrected gender marker only
to persons whose surgeon for their gender .confirmation surgeries was licensed in Hllinois or
another state of the United States. o

109. There is no legally adequate Jusuflcatlon for the denial of an accurate birth
certificate to persons whose surgeon for their gend er confirmation surgenes was not hcensed in
Illiﬁois or another state of the United States.

110. The vital Records Act, O, in the alternative, Defendant’s interprefation and
admimstratlon of the Act to refuse to grant blrth certificates with the correct gender on them to
Piaintiffs, v101ates the equal protection clause in Article I, § 2 of the Tllinois Constitution.

WHEREFORE, Plaintiffs Kirk and Ro thkopf in the pubhc interest, and Plaintiff Anders
on behalf of herself and the Choice-of-Surgeon Plaintiff Class, request the following rehef

(A) enuy of a declaratory judgment that Defendant violates the equal protection
clause in Article I, § 2 of the Tlinois Constitution by refusing to issue & birth certificate witﬂ tile.
correct gender listed on it to Plaintiffs because they chose a surgeon for some of their gender
confirmation surgeries who is licensed in a foreign state rather than in a state of the United

States;

28
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29




aintiffs’ fundamental right t0 make decisions regarding their

114. Defendant burdens P1
ertificates with the correct gen

medical {reatment, since he refuses to issue them birth ¢ der listed
are not licensed in ilinois or another state of the

on them becaus¢ they chose surgeons who

United States.
ght to make

n for burdening Plaintiffs’ 1

115. There is 1O legally adequate justificatio

ding their medical treatment.
s Act, or, in the alternativ

ertificates with the correct gen

decisions regar
e, Defendant’s interpretation and

116. The Vital Record
der on them to

Act to refuse to grant birth ¢
e in Article 1, § 2 of the Tilinoi

f, in the public interest, and

administration of the
¢ Constitution.

jolates the due process claus

_ Plaintiffs Kirk and Rothkop

Plaintiffs, v
Plaintiff

WHEREFORE
of herself and the Choice-

of-Surgeon Plaintiff Class, request the following

Anders on behalf

relief:
fendant-violates the due process clause in

(A) entry of a declaratory judgment that De:
of the Illinois Constitution by refusing to issue birth certificates with the correct
gender

Article I, § 2
urgeon for some of their

tiffs because they chose a §

der listed on them to Plain

gen
te of the United

confirmation surgeries Who is licensed in 2 foreign state rather than in a sta

States;
efendant to grant new birth certificates

(B) entry of a permanent injunction ordering D
with their correct gender listeci on them to Plaintiff Anders and members of the Choice-of-
the same procedures by which persons whose surgeon was

Plaintiff Class pursuant 10

g are able 10 receive new b

Surgeon
irth certificates with the correct gender

licensed in the United State

listed on them;

30




ering Defendant to allow persons who chose to

(C) entry of a permanent injunction ord
surgeries performed by doctors licen:

ates, to follow the same procedure for -
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. entry of such other and further relief as deemed appropriate by the Court.

E)
Count Four:
Violation of Privacy Right —- Plaintiffs Kirk and
Rothkopf, in the public interest, and Plaintiff Anders, on behalf
of herself and the Choice-of-Surgeon Plaintiff Class
117. Plaintiffs Kirk and Rothkoﬁf, in the public interest, and Plaintiff Anders, on

behalf of herself and the Choice-of-Surgeon Plaintiff Class, re-allege paragraphs 1-13,17-28, 35-

36, 39-54, 58-71, 78-85, 92, and 97-98 as though fully set forth herein.

118. Article 1, § 6 of the Tllinois Constitution provides that: “The peopie sﬁall ... be
secure in their persons . . - against . . . unreasonable . . . invasions of privacy . . . 7
. “Every person shall find

119. Article L, § 12 of the Tllinois Constitution provides that:
a certain remedy in the laws for all injuries and wrongs which he receives to his persor, privacy,

property or reputation. He shall obtain justice by law, freely, completely, and promptly.”
120. The right to privacy protected by the Tllinois Constitution, Article 1, §§ 6 and 12,
protects individual autonomy, including the right t0 make personal choices about one’s OWIl

medical treatment free from government interference.
ant burdens Plaintiffs’ privacy right to make decisions regarding their

121. Defend
gender listed

them birth certificates with the correct

medical treatment, since he refuses to issue
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on them because they chose a surgeon who is not licensed in Illinois or another state of the
United States.

122. There is no legally adequate justification for burdening Plaintiffs’ right to make
decisions regarding their medical treatment, especially since Plaintiffs have provided affidavits
from U.S.-licensed physicians certifying that their gender confirmation surgeries have been
performed and that their sex designation should be changed accordingly.

123. The Vital Records Act, or, in the alternative, Defendant’s interpretation and

administration of the Act to refuse to grant birth certificates with the correct gender on them to - - -

Plaintiffs, violates the privacy protections in Article 1, §§ 6 and 12 of the Illinois Constitution.
WHEREFORE, Plaintiffs Kirk and Rothkopf, in the public interest, and Plaintiff Anders
on behalf of herself and the Choice-of-Surgeon “Plaintiff Class, request the following rehef

(A) entry of a declaratory judgment that Defendant violates Artlcle I, 88 6 and 12 of
the Tllinois Constitution by refusing to issue birth certiﬁcates. with the correct gender listed on
them to Plaintiffs because they chose a surgeon for some of their gender confirmatibn surgeries
who is licensed in a foreign state rather than in a state of the United States,

(B) entryofa permanent injunction ordermg Defendant to grant new birth éértlficates
with their correct gender li'sted on them to Plaintiff Anders and members of the Choice-of-
Surgeon Plaintiff Cfass pﬁrsuant to the same procedures by which persons whose surgeon was
licensed in the United States are able to receive new birth certificates with the correct gender
listed on them; |

. (C). entry of a permanent injunction ordering Defendant t0 allow persons whp chose to
have their gender confirmation surgeries performed by doctors hcensed in another country,

rather than Ilinois or another state of the United States, to follow the same procedure for
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ir birth certificates. that is offered 0 persons whose surgeon is

correcting the gender on the

licensed in the United States;
ction together with reasonable

(D) award of Plaintiffs’ costs and expenses Of this a

ant to 740 ILCS § 23/5; and

attorneys’ fees purstt
(E) entry of such other and further relief as deemed appropriate by the Court. -
Count Five:
Violation of the vital Records Act - Plaintiff Johnson,
in the public interest, and Plaintiff Williams, on behalf
of himself and the Type-of-Surgery Plaintiff Class

124. Plaintiff Johnson, in the public interest, and Plaintiff Williams, on behalf of
himself and the Type-of-Surgery Plaintiff Class, re-allege paragraphs 1-9, 14-19, 29-34, 37-54,

-96, and 98 as though fully set forth herein.

“laln affidavit by 2 phy

operation ihe sex designation

72-71, 86
125. The VRA requires

sician that he has performed an

son, and that by reason of the on such person’s

410 ILCS § 535/17(1)(d), but “operation” or

operation on a per
does not define

record should be changed[,]”

ons are required for the sex d irth record to be

birth
esignation on person’s b

specify which operati

changed.
¢ questions about whether they have

126. Defendant counsels applicants who hav
ender reassignment surgery 10 contact their physicians for clarification. See Birth
Records, Gender Reassignment, Frequently Asked Questions, vital Records, IDPH, availab

completed g
le at

tate.il.us/vitalrecordsl gender,_faq.htm#gr (last visited Aug. 3, 2009).
includes “a

http://www.idph.s
g of “operation”

popularly understood meanin:

127. The ordinary and
onary 348 (11th od. 2005

). Alternatively,

surgical procedure.” The Merriam-Webster Dicti

33




Merriam-Webster Online Dictionary defines “operation” as “a procedure performed on a living
body usually with instruments especially for the repair of damage or the restoration of health,”!
Medical professionals and researchers in the transgender health field define gender confirmation
surgeries to include surgeries other than surgery to create a penis, such as mastectomies and
hysterectomies. Plaintiff Williams® surgeon concluded that the surgery performed on h‘im was an
operation that should result in the change of the sex designation on his birth certificate to male.

128. For many years, Defendant interpreted Section 17 of the VRA to allow
transsexual males who had completed gender confirmation surgeries, such as mastectomies and
hysterectomies, but who had not undergone surgeries to create a penis, to obtaie birth cenificates |
identifying them by the correct gender, an interpretation in which the Illinois General Assembly
acquiesced. Notwithstanding the many years that the Depaﬂment of Vital Records apphed the
‘VRA to allow these persons to obtam accurate birth certlﬁcates the Department abruptly
changed its practice and started refusing to provide birth certificates to these transsexual males in
or about 2005. | |

WHERE.I;'OI‘{E, Plaintiff Johnson, in the publie interest, and Plaintiff Wiliiams, on behalf
of himself and the Type-of-Surgery Plaintiff Class, request the followmg relief:

A) | entry of a declaratory judgment that Defendant violates the Illinois Vltal Records
Act by refusing to issue birth certificates with the correct gender listed on them to Plaintiffs

solely because they have not had surgery to create a penis;

! Available at http://www.rnerriam—webster.com/dictionary/operation (last visited January 16,
2009).
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(B) entry of a permanent injunction ordering Defendant to grant new birth certificates
to Plaintiff Williams and members of the Type-of-Surgery Plaintiff Class with their correct
gender listed on it;

(C) entry of a permanent injunction barring Defendant from refusing to correct the
gender on the birth certificates of female-to-male transsexuals who have had gender confirmation
surgery or surgeries but have not had “surgery to create/attach/form a viable penis™;

(D)  award of Plaintiffs’ costs and expenses of this action; and

(E) entry of such other and further relief as-deemed appropriate by the Court.

Count Six:
Violation of Due Process — Plaintiff Johnson,

in the public interest, and Plaintiff Williams, on behalf
of himself and the Type-of-Surgery Plaintiff Class

129. Plaintiff Johnson, in the‘public interest, and Plaihtiff Williams, on behalf of
himself and the Type-of-Surgery Plaintiff Class, re-ailege paragraphs 1-9, 14-19, 29-34, 37-54, |
72-77, 86-96, and 98 as tilough fully set forth herein.

130, Afticle I, § 2 of the Illinois Constitution provides that “No person shall be
deprived of life, liberty or property without due process of law . .. .”

131. The due process clause of the Illinois Constitution protects the fundamental right
to make deéisions regarding one’s medical treatment, inciuding the righi -to refubse unwanted
treétment.

132. The Defendant State Registrar of Vital Records burdens Plaintiffs’ fundamental
right to make decisions regarding whether to underéo medical treatment, since the Registrar

refuses to issue Plaintiffs birth certificates with the correct gender on them because Plaintiffs

have not undergone a specific type of surgery — surgery to create a penis — that they do not want
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to have, is not medically necessary for them, is extremely risky, and is unlikely to be effective
treatment for them..

133. There is no legally adequate justification for burdening Plaintiffs’ right to make
decisions regarding whether to undergo medical treatment.

134. Defendant’s interpretation and administration of the Vital Records Act to refuse
to grant birth certificates with the correct gender on them to Plaintiffs violates the due process
clause in Article I, § 2 of the Illinois Constitution.

WHEREFORE, Plaintiff Johnson, in the public interest, and Plaintiff Williams, on
behalf of himself and the Type-of-Surgery Plgintiff Class, request the following relief:

(A) entry of a declaratory judgment that Defendant violates the due process clause in
Article 1, § 2 of the Illinois Constitution by refusing to issue birth certificates with the correct
gender listed oﬁ them to Plaintiffs solely because they have not had surgery to create a penis;

(B) entry of a permanent injunction ordering Defend%xt to}grant new birth ceﬁificates
to Plaintiff Williams and m&nbers of the ije-of—Surgery Plaintiff Class with their correct
gender listed on them; .. |

(C)  entry of a permanent injunction béning Defendént from refusing to correct the
génder oﬁ the birth certifica;tés of feﬁale-to-male transsexuals who have had gender coﬁfirmation
surgery or surgeries but have not had “surgery to create/attach/form a viable penis”;

(D) award of Plaintiffs’ costs and expenses of this action together with reasonable
attorneys’ fees pursuant to 740 ILCS § 23/5; and ‘

(E) entry of such other and further relief as deemed appropriate by the Court.
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Count Seven:
Violation of Privacy Right — Plaintiff Johnson,
in the public interest, and Plaintiff Williams, on behalf
of himself and the Type-of-Surgery Plaintiff Class

135. Plaintiff Johnson, in the public interest, and Plaintiff Williams, on behalf of
himself and the Type-of-Surgery Plaintiff Class, re-allege 1-9, 14-19, 29-34, 37-54, 72-71, 86~
96, and 98 as though fully set forth herein.

136. Article I, § 6 of the Tllinois Constitution provides that: “The people shall . . . be
secure in their persons . . . against . . . unreasonable invasions of privacy ....”

137.  Atticle I, § 12 of the Illinois Constitution provides that: “Every pe‘rson shall find
a certain remedy in the laws for all injuries and wrongs Which he receives to his persoﬁ, pri-v.acsl,
property or reputation. He shall obtain justice by law, freely, completely, and promptly.”

138. The right to privacy protected by the Illinois Constitution, Article I, §§ 6 and 12, |
protects individual autonomy, including the right to make personal choiceé aboﬁt wﬁetfxer £o
undergo medical treatment free from government interference.

139. The Defendant State Registrar of Vital Records burdens Plaintiffs’ fundamental
right to make decisions regarding whether to undergo medical treatment, since the Registrar’s
practice prevents it from providing birth certificates wiﬂ1 the correct gender listed‘on them,
because Plaintiffs have not undergone a specific type of surgery — surgery to create a pénis.

140. There is no legally adequate justification for burdening Plaintiffs’ right to make
decisiéns fé;ggarding whether to undergo medical treatment.

141. Defendant’s interpretation and administratioﬁ ;)f the Act to refuse to grant birth
certificates with the correct gender on them to Plaintiffs violates the privacy protectioﬁs in

Article I, §8 6 and 12 of the Illinois Constitution.
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WHEREFORE, Plaintiff Johnson, in the public interest, and Plaintiff Williams, on behalf
of himself and the Type-of-Surgery Plaintiff Class, request the folloWing relief:

(A) entry of a declaratory judgment that Defendant violates Article 1, §§ 6:and 12 of
the Tllinois Constitution by refusing to issue birth certificates with the correct gender lisied on |
them to Plaintiffs solely because they have not had surgery to create a penis;

(B) entry of a permanent injunction oreeﬂng Defendant tov grant new birth certificates
to Plaintiff Williams and members of the Type-of-Surgery Plaintiff Class with their correct
gender listed on them; | |

© entry of a permanent 1n3unct10n barring Defendant from refusing to correct the'
gender on the bll'th certlflcates of female-to-male transsexuals who have had gender conﬁrmatlon
surgery or surgenes but have not had “surgery to create/attach/form a viable penis”; |

(D) award of Plaintiffs’ costs and expenses of this action together with reasonable
attorneys’ fees pursuant to 740 ILCS § 23/5; and

(B) entry of such other and further relief as deemed appropriate by the Court.

August 3, 2009 Respectfully submmed

[Mosgpirt (/JQV——-

One of Plamtlffs attorneys

JOHN A. KNIGHT JAMES D. ESSEKS. -

HARVEY GROSSMAN American Civil Liberties Union Foundation
Roger Baldwin Foundation Lesbian, Gay, Bisexual, Transgender Project
of ACLU, Inc. 125 Broad Street

180 North Michigan Avenue New York, New York 10004

Suite 2300 (212) 549-2623

Chicago, 1llinois 60601
(312) 201-9740
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

VICTORIA KIRK, KARISSA ROT HKOPF, and )
RILEY JOHNSON, ' )
)

Plaintiffs, ) No. 09-CH-3226

) Hon. Peter Flynn
v. )
)
DAMON T. ARNOLD, M.D. in his official capacity )
as State Registrar of Vital Records, )
)
Defendant. )
)

NOTICE OF MOTION

To:  Meghan O. Maine
Peter C. Koch
Assistant Attorney General
General Law Bureau
100 W. Randolph Street, 13th Floor
Chicago, lllinois 60601

Please take notice that on September 1, 2009, at 10:00 a.m., or as soon thereafter as counsel may
be heard, we shall appear before the Honorable Peter Flynn in the courtroom usually occupied by
him and then and there present the attached Motion for Leave to Amend the Complaint to Add
Additional Plaintiffs and Class Allegations, a copy of which is attached hereto and hereby served
upon you.

August 3, 2009 Respectfully submitted,
A\
A b otet) /. ég/%/’\
A w / [

One of Plaintiffs’ attorneys

JOHN A. KNIGHT JAMES D. ESSEKS

HARVEY GROSSMAN American Civil Liberties Union Foundation
Roger Baldwin Foundation Lesbian, Gay, Bisexual, Transgender Project
of ACLU, Inc. 125 Broad Street

180 North Michigan Avenue New York, New York 10004

Suite 2300 (212) 549-2623

Chicago, Illinois 60601
(312) 201-9740
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KYLE A. PALAZZOLO

JENNER & BLOCK LLP (#05003)
330 N. Wabash Avenue
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