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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

THE AMERICAN CIVIL LIBERTIES

UNION OF ILLINOIS, COLLEEN
CONNELL, AND ALLISON CARTER,

Plaintiffs,

ANITA ALVAREZ, Cook County State's
Attorney, in her official capacity,

Defendant.

Case No. 10 CV 5325

Judge Suzanne B. Conlon
Magistrate Judge Sidney I.
Schenkier

DECLARATION OF COLLEEN K. CONNELL

IN SUPPORT OF PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION

I, Colleen K. Connell, state as follows:

A. Background

1. I am the Executive Director of the American Civil Liberties Union of

Illinois ("the ACLU"). Thestatements contained herein are based on personal

knowledge, including oral and written statements from staff who report to me in the

regular course of operations of ourorganization. If sworn as a witness, I could testify

competently thereto.

2. The ACLU is a non-profit, non-partisan, statewide organization with more

than 20,000 members and supporters dedicated to protecting and expanding the civil

rights and civil liberties guaranteed by theConstitutions andcivil rights laws of the

United States and the State of Illinois. The ACLU isa not-for-profit corporation

incorporated under the laws of the State of Illinois. In all matters relevant to the above-
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captioned lawsuit, the ACLU acts by and through its staff ofapproximately 25 salaried

employees who are under my direction.

3. In my capacity as Executive Director, I direct employees of the ACLU in

creating and disseminating communications which further the ACLU's goals of

protecting and expanding civil liberties and civil rights. In this capacity, but for the

Illinois Eavesdropping Act, 720 ILCS 5/14 ("the Act"), I immediately would direct

ACLU employees, including Allison Carter who is the ACLU's Senior Field Manager, to

audio record public police activity as part of the ACLU program, described below in

Paragraph 9.

B. The ACLU's exercise of its right to gather, receive, record, and disseminate
information

4. In pursuing its objectives of protecting and expanding civil rights and civil

liberties, the ACLU regularly gathers, receives, and records information from numerous

sources, including by observing events in public places.

5. After gathering, receiving, and recording information, the ACLU regularly

publishes and disseminates that information to the general public, and regularly presents

that information to government bodies as partof the ACLU's efforts to petition the

government for redress of grievances.

6. The ACLU regularly engages in itsown expressive activity in public

places, and regularly records its ownexpressive activity at these events.

C. The ACLU program

7. The ACLU, presently, as it has in the past, monitors and observes police

conduct in public places. In doing so, the ACLU seeks not only to observe and record the

manner in which government employees perform their duties, but also to improve police
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practices, and to deter and detect any unlawful police interference with constitutional

liberties. For example, the ACLU often monitors and observes police conduct at

expressive activity in public places, including when the ACLU is engaged in its own

expressive activity.

8. The ACLU has monitored, and will monitor, police at public

demonstrations, protests, parades, assemblies, speeches, leafleting, and similar occasions

and events. Such expressive events are sometimes planned, and on other occasions are

spontaneous. The ACLU is presently able to, and intends to, monitor police activity both

at planned expressive events and at spontaneousexpressive events.

9. In the exercise of the ACLU's rights to gather, receive, record, and

disseminate information, the ACLU, under my direction and through my direct

supervision of ACLU employees, including but not limited to Carter,has incorporated the

use of common audio/video recording devices into the ACLU's ongoing monitoring of

police in public places. Specifically, but for the Act, I am prepared to and would

immediately direct employees, including Carter, to audio record police officers, without

theconsent of theofficers, when (a) theofficers are performing their public duties, (b)

the officers are in publicplaces, (c) the officers are speaking at a volumeaudible to the

unassisted human ear, and (d) the manner of recording is otherwise lawful (hereinafter

"the ACLU program"). The ACLU and its employees under my supervision will carry

out this ACLU program in Cook County Illinois.

10. TheACLU, presently, as it has in the past, monitors andobserves police

conduct in public places. In doing so, theACLU seeks notonly to observe and record the

manner in which government employees perform their duties, but also to improve police
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practices, and to deter and detect any unlawful police interference with constitutional

liberties. For example, the ACLU often monitors and observes police conduct at

expressive activity in public places, including when the ACLU is engaged in its own

expressive activity.

11. The ACLU has monitored, and will monitor, police at public

demonstrations, protests, parades, assemblies, speeches, leafleting, and similar occasions

and events. Such expressive events are sometimes planned, and on other occasions are

spontaneous. The ACLU is presently able to, and intends to, monitor police activity both

at planned expressive events and at spontaneous expressive events.

12. The ACLU often gathers, receives, and records information about police

practices, and then publishes and disseminates that information to the general public, and

uses that information to petition government for redress of grievances.

13. But for my reasonable fear of prosecution by Alvrarez under the Act (see

infra Section D), I would immediately direct the commencement of the aforementioned

program ofaudio recording police officers in public, and the use and dissemination of

such recordings. This program includes recording policeconductat expressive activity in

public places, including when the ACLU is engaged in its own expressive activity.

14. I have approved the expanded program of audio recording police as

described above inparagraph 9. Ijoinwith the ACLU in seeking to expand and protect

civil liberties by implementing the ACLU program of monitoring police by audio

recording police inpublic places toadvance police accountability. I would immediately

authorize and directCarter (and other ACLU employees) to engage in such audio

recording, but for my reasonable fear of imminent prosecution by Alvarez under the Act
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of Carter (the ACLU employee who made the recording), of the ACLU, and of myself as

the person who authorized and directed the recording. See infra Section D.

15. On two recent occasions, I would have directed ACLU employees to audio

record police officers performing their public duties in public places, but for the

reasonable threat of prosecution by Alvarez under the Act. See infra Section D. On both

occasions, ACLU employees did monitor police, but without audio recording.

Specifically:

(a) On June 10,2010, an ACLU employee monitored a Chicago Police

Department program of suspicionless container searches on Chicago's lakefront; and

(b) On November 8, 2010, Carter monitored a protest held in Chicago

at the James R. Thompson Center concerning the killing of Iraqi Christians.

16. But for the reasonable threat of prosecution by Alvarez under the Act (see

Section D), I would authorize and direct Carter (and other ACLU employees) to audio

record police at planned and spontaneousevents in Cook County in the future, including

but not limited to the annual protest in spring 2011 in downtown Chicago in opposition to

U.S. military policy in Iraq and Afghanistan.

17. The Act, by preventing the ACLU from implementing the ACLU program

and audio recording policeofficers in public, directly and substantially prevents the

ACLU from engaging in its important organizational activity of monitoring police

conduct, and directlyand substantially frustrates the ACLU's important organizational

goal of advancing policeaccountability, and thereby protecting civil liberties.
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D. Mv reasonable fear of prosecution

18. For the following reasons, I have a reasonable fear that if I implement the

ACLU program, Alvarez will prosecute them pursuant to the Act:

(a) The Act on its face prohibits non-consensual audio recording of

non-private conversations.

(b) The Illinois Legislature intended the Act to prohibit audio

recording of non-private conversations with on-duty police.

(c) Alvarez is now prosecuting two cases under the Act in which

civilians allegedly audio recorded on-duty police. See Exs. A and B.

(d) In the original Complaint in this suit, the ACLU described the

ACLU program of audio recording police as set forth above in paragraph 3. Alvarez has

not in this litigation, or otherwise, indicated that the ACLU program does not violate the

Act, or that Alvarez would not prosecute the ACLU or its employees for carrying out the

ACLU program by audio recording police officers performing their duties in public. To

the contrary, Alvarezstated in her motion to dismiss: "Plaintiff is precluded from audio

recording any conversations without consent of all parties to such conversation, including

encounters between law enforcement and citizens." Dkt. No. 19,at p. 7.

(e) In the last six years, at least seven other State's Attorneys have

prosecuted at least nineother civilians under the Act foraudio recording on-duty police,

including one prosecution of civilians undertaking a program of monitoring on-duty

police to promote police accountability. See Exs. C, D, E, F, G, H, and I.
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(0 The Illinois criminal statutes impose criminal liability on persons

who solicit criminal activity by other persons. See, e.g., 720 ILCS 5/5-1 (providing that

for purposes of the Illinois criminal statutes, a person is criminally liable when they are

"legally accountable" for the criminal misconduct of another); 720 ILCS 5/5-2(c)

(providing that a person has such liability if they "solicit" criminal acts by another

person). Thus, if I authorize and direct Carter to audio record police, and Carter does so,

then Alvarez can prosecute me, as well as Carter.

(g) The Illinois criminal statutes impose criminal liability on private

corporations that commit criminal activity directed by their top officials. See. e.g.. 720

ILCS 5/14-2 (prohibiting certain audio recording by a "person"); 720 ILCS 5/2-15

(providing that for purposes of the Illinois criminal statutes, a "person" includes a

"private corporation"); 720 ILCS 5/5-4 (a)(2) (providing that for purposes of the Illinois

criminal statutes, a corporation may be prosecuted for crimes authorized by high

managerial agents). Thus, if I, as the ACLU's Executive Director, authorize and direct

Carterto audio record police, and Carterdoes so, then Alvarezcan prosecute the ACLU

(a private corporation), as well as Carter and me.

(h) The Officeof the Cook County Stale's Attorney repeatedly has

prosecuted private corporations for criminal offenses. See, e.g., People v. Universal

Public Transp., Inc., 401 111. App. 3d 179, 192 (1st Dist. 2010) (corporation convicted for

fraud); People v. Bohne, 312 111. App. 3d 705, 706 (Is' Dist. 2000) (corporation indicted

for tax impropriety); People v. O'Neil, 194 III. App. 3d 79, 88-89 (lsl Dist. 1990)

(corporation indicted for involuntary manslaughter).
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I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the foregoing

statements are true and correct.

Dated: November/^, 2010

Respectfully submitted:
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STATE OF ILLINOIS Arr. Date: 9/15/10 

SS: Orig. & One 12pgs 
COUNTY OF COOK 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT - FIRST MUNICIPAL DISTRICT 


PEOPLE OF THE STATE ) 
OF ILLINOIS, !IO~ YG 1S-'7oQo IPlaintiff, 

) 
vs. )No. 10 MC1 126862 

) 

TIAWANDA MOORE, ) 


) 

Defendant. ) 


PRELIMINARY HEARING 

REPORT OF PROCEEDINGS had at the hearing of the 
above-entitled cause, before the HONORABLE EDWARD 
HARMENING, Judge of said court, on the 25th day of 
August, A.D. 2010. 

APPEARED: 

HON. ANITA M. ALVAREZ 

State's Attorney of Cook County, by 

MR. DAN PIWOWARCZYK, 

Assistant State's Attorney, 


appeared on behalf of the People; 

HON. ABISHI C. CUNNINGHAM, JR., 
Public Defender of Cook County, by 
MR. BARRINGTON BAKER 
Assistant Public Defender 

appeared on behalf of the Defendant. 

Lanetta M. Nunn, CSR 
Official Court Reporter 
Municipal Division 
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I N D E X 


Witness: Page: 

LUIS ALEJO 

Direct Examination by: 
Mr. Piwowarczyk 03 

Cross-Examination by: 
Mr. Baker 07 
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THE CLERK: Tiawanda Moore, 162. 

(Wi tness sworn.) 

THE COURT: What's your name, please? 

MS. MOORE: Tiawanda Moore. 

THE COURT: Is your first name T-i-a-w-a-n-d-a, 

rna' am? 

MS. MOORE: Yes, sir. 

THE COURT: Okay. Ms. Moore stands before the 

bench with her counsel. The officer's been sworn In. 

Are there any proposed amendments? 

MR. PIWOWARCZKY: No, your Honor. 

THE COURT: All right. State, are you ready to 

proceed? 

MR. PIWOWARCZKY: Yes, your Honor. 

LUIS ALEJO, 

called as a witness herein, having been first duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. PIWOWARCZYK: 

Q. Would you please introduce yourself to the Court 

stating your name, star number and unit of assignment? 

A. Officer Luis Alejo, A-l-e-j-o, 10381, currently 

assigned to Unit 121, Internal Affairs, Chicago Police 

Department. 
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Q. I'd like to direct your attention to August 18th, 

2010 at approximately 9:00 a.m. Were you on duty at that 

time? 

A. Yes. 

Q. Were you working alone or with a partner? 

A. I was working with Sergeant Plotke. 

Q. Is that spelled P-I-o-t-k-e? 

A. Correct. 

Q. And were you -- at that date and time where were 

you located? 

A. We were located on 3510 South Michigan Avenue, 

police headquarters, on the 5th Floor, Internal Affairs 

Division inside a small interview room with the defendant 

to my far right wearing the large blue Department of 

Corrections uniform and glasses. 

MR. PIWOWARCZKY: Your Honor, may the record 

reflect an in-court identification of the defendant? 

THE COURT: The record will. 

BY MR. PIWOWARCZYK: 

Q. Was there anyone in that interview room aside fro 

yourself, the sergeant and the defendant in this case? 

A. No. 

Q. And while you were ln that interview room, was the 

conversation taking place between yourself, the sergeant 
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and the defendant in this case? 

A. That is correct. 

Q. And did you notice something during this 

conversation? 

A. Yes, I did. At one point I noticed that the 

defendant to my far right had a Blackberry in between her 

legs, and the screen of that Blackberry there was a 

microphone with some bars or waives indicating to me that 

the recording application was active. 

Q. After you made that observation, what did you do? 

A. I stepped outside for a few seconds, informed the 

sergeant, went back inside, informed the defendant to my 

far right, Ms. Moore, of the Eavesdropping Law, and she 

immediately denied recording the conversation. 

Q. Subsequently, did you find out whether or not that 

Blackberry had been recording the conversation between 

yourself, the sergeant and the defendant? 

A. Yes. 

Q. How did you find that out? 

A. After a search warrant was executed for a 

forensics look into the phone, there was 7 minutes that 

was recorded. 

Q. Did you have an opportunity to hear that 

recording? 
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A. No. 

Q. Did you have an opportunity to hear that 

recording? 

A. No. 

Q. Did you talk to someone who heard that recording? 

A. The state's attorney who approved charges, as well 

as the detective from confidential investigation section. 

Q. When did that conversation take place between 

yourself and the individual who heard that conversation? 

A. I think it was the day after she had been 

arrested. 

Q. And did that conversation take place in person or 

over the telephone? 

A. In person. 

Q. Where did that conversation take place? 

A. In the 1st District. 

Q. Was that between yours f and another law 

enforcement officer or state's attorney? 

A. That was with myself, Sergeant Plotke and the 

state's attorney and Detective Morris. 

Q. And did you also learn that the audiotape from th 

defendant's Blackberry was inventoried under Inventory 

No. 12101887? 

A. Yes, that is correct. 
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Q. And did the defendant have the permission of 

yourself or Sergeant Plotke to record that conversation? 

A. No, nor did we have knowledge that we were being 

recorded. 

MR. PIWOWARCZYK: I have no further questions, 

your Honor. 

THE COURT: Cross, please. 

CROSS-EXAMINATION 

BY MR. BAKER: 

Q. Officer Alejo, Ms. Moore was at the police 

headquarters with you, and you were interviewing her 

concerning her complaints of a sexual harassment case 

against another policeman; is that correct? 

MR. PIWOWARCZKY: Objection. 

THE COURT: Sustained. The objection is 

sustained. 

BY MR. BAKER: 

Q. Now, you were there interviewing her concerning a 

Internal Affairs police matter; is that correct? 

A. She was filing a complaint, that is correct. 

Q. Okay. She was not a defendant or accused of a 

crime; 	 is that correct? 

MR. PIWOWARCZKY: Objection, relevance. 

THE COURT: Sustained. 
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BY 	 MR. BAKER: 

Q. Now, while you were in the interview room with 

her, you said you noticed a cell phone between her legs; 

is that correct? 

A. 	 That's correct. 

Q. You actually never observed her activate that cell 

phone; is that correct, sir? 

A. 	 That is correct. 

MR. BAKER: Okay. Nothing further of this 

witness, your Honor. I do have a brief argument. 

THE COURT: State, do you have any further 

witnesses? 

MR. PIWOWARCZKY: May have just one moment, your 

Honor? 

THE COURT: Sure. 

MR. PIWOWARCZKY: Brief redirect, your Honor? 

THE COURT: Okay. 

REDIRECT EXAMINATION 

BY MR. PIWOWARCZKY: 

Q. 	 Did you find out whose cell phone that was? 

A. 	 That belonged to the defendant, Ms. Tiawanda 

Moore. 

MR. PIWOWARCZKY: I have no further questions. 

THE COURT: Any cross? 
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MR. BAKER: No. 

THE COURT: Argument, please. 

MR. BAKER: Your Honor, we seek finding of no 

probable cause and Ms. Moore to be discharged. 

I've had an opportunity to look at the 

statute here concerning the eavesdropping, and it seems 

to me the prosecution has to prove that a person 

knowingly an intentionally decide to eavesdrop on an 

official, your Honor. 

There's been no evidence that she knowingly 

intentionally intended to eavesdrop. She simply had a 

cell phone on where a recording device may have been 

activated. There's no telling or there's no evidence as 

to how that cell phone may have been activated. And all 

of us who use cell phones know that it's very easy to 

push the wrong button or it's very easy to activate 

something unintentionally. 

When Officer Alejo asked her concerning that 

cell phone, she denied eavesdropping because she did not 

intend to eavesdrop. She simply pressed the wrong 

button, your Honor. And on that basis, I don't believe 

that the prosecution has in any way met the elements of 

the offense. On that basis, I believe this woman should 

be discharged. 
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THE COURT: State, briefly. 

MR. PIWOWARCZYK: Yes, your Honor. The 

circumstantial evidence in this case points directly to 

the defendant knowingly making this recording. Cell 

phones don't activate themselves. 

THE COURT: Okay. The burden -- counsel for 

defense knows the burden is different as opposed to 

trial. Based upon the burden that the State has at this 

point, there will be a finding of probable cause. Motion 

state, transfer to the Chief Judge, Room 101, September 

15th at 9:00 a.m. 

Defendant demands trial that will be the 

order. 

MR. BAKER: Your Honor, would you consider a bond 

review for Ms. Moore? Ms. Moore is poor, she's indigent, 

she has no background. And the offense is relatively a 

minor one, it doesn't really involve the general public, 

it involves the Police Department and I think an I-Bond 

here may be appropriate. 

THE COURT: What's bond been set at? 

MR. BAKER: $15,000. 

THE CLERK: 10. 

MR. BAKER: $10,000. Please, excuse me. 

THE COURT: Does the defendant have any 
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background, State? 

MR. PIWOWARCZYK: No convi ions, your Honor. 

The State is not going to waive notice on th 

bond review on this case. 

MR. BAKER: Judge, we're asking for the Court to 

review her bond as for bond review sua sponte. 

THE COURT: All right. Motion to reduce bond is 

granted. 

Bond set 5,000-D. It's still going to be a D 

bond. 5,000 D. Good luck. 

MR. BAKER: Thank you, your Honor. 

(Whereupon, the case was 

continued to 9/15/10.) 
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STATE OF ILLINOIS 
SS: 

COUNTY OF COOK 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT - FIRST MUNICIPAL DISTRICT 


I, Lanetta M. Nunn, an Official Court Reporter for the 

Circuit Court of Cook County, County Department, 

First Municipal District, do hereby certify that I 

reported in machine shorthand the proceedings had at the 

hearing in the above-entitled cause; that I thereafter 

caused the foregoing to be transcribed into typewriting, 

which I hereby certify to be a true and accurate 

transcript of the report of proceedings had before the 

HONORABLE EDWARD HARMENING, Judge of said Court. 

Officia 

j ~/~f
D thisi/ day 
0 ~~W,f/!:!lf:V~~;2 010 . 
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