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REPLY BRIEF

Section 5(c) of the Illinois Civil Rights Act of 2003 requires courts to
award prevailing parties their reasonable attorneys’ fees for pro bono counsel.
See 740 ILCS 23/5(c). Plaintiffs are prevailing parties under Section 5 because
Plaintiffs’ “pursuit of a non-frivolous claim was a catalyst for a unilateral change
in position” by the Department of Public Health’s Division of Vital Records,
which terminated the policies challenged by Plaintiffs’ action. 740 ILCS 23/5(d).
As Plaintiffs explained in their opening brief, the Circuit Court’s decision to deny
Plaintiffs their attorneys’ fees because they are represented pro bono is at odds
with the plain language of Section 5(c), the legislative history of the Act, and the
underlying rationale for fee-shifting in the civil rights context. See Pls. Br. 6-14.
Defendants took no position on the issue before the Circuit Court and do not
dispute the merits of Plaintiffs’ arguments on appeal. Resp. Br. 1.

The purpose of the fee-shifting statute in Section 5(c) is to encourage the
enforcement of civil rights through the actions of private attorneys general. For
the reasons set forth in Plaintiffs’ opening brief and the briefs of amici curiae, the
availability of court-awarded fees affects the ability of public interest legal
organizations to represent civil rights plaintiffs. An award of attorneys’ fees
does not, as the Circuit Court incorrectly concluded, create a “windfall” to pro
bono counsel. To the contrary, it encourages pro bono legal representation and
equal access to justice, consistent with the purpose of Section 5. The Court

should construe the Act to require fee awards to prevailing parties regardless of



whether their attorneys represent them pro bono and reverse the Circuit Court’s

decision to deny Plaintiffs their attorneys’ fees.
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