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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
EAST ST. LOUIS DIVISION

JANIAH MONROE, MARILYN MELENDEZ,
EBONY STAMPS, LYDIA HELENA VISION,
SORA KUYKENDALL, and SASHA REED,
Plaintiffs,
- Vs- No. 18-156-NJR

ROB JEFFREYS, MELVIN HINTON,
and STEVE MEEKS,

N N N N N N N N N N N N

Defendants.

DEFENDANTS’ REPLY REGARDING THEIR NOTICE FILED JANUARY 22, 2020

The Defendants, ROB JEFFREYS, MELVIN HINTON, and STEVE MEEKS, by and
through their attorney, Kwame Raoul, Attorney General for the State of Illinois, provide the
following reply concerning the notice Defendants filed on January 22, 2020, [Doc. 202] and to
which Plaintiffs responded on February 14, 2020 [Doc. 207]:

Introduction

On January 22, 2020, Defendants filed a notice in response to the Court’s order that
Defendants provide notice of progress made to comply with the preliminary injunction. [Doc.
202]. Plaintiffs filed a response, taking issue with much of the information provided by
Defendants. Defendants requested an extension of time to file a reply. [Doc. 208]. On February
24, 2020, this Court granted Defendants’ motion and ordered them to file a reply by February 28.
[Doc. 209]. This Court also ordered Defendants to reply to Plaintiffs’ request for a court-
appointed expert to oversee implementation of the preliminary injunction order. [Doc. 209].

Accordingly, Defendants will respond to some of the Plaintiffs’ contentions below—

namely, Plaintiffs’ assertions that Defendants are refusing to comply with this Court’s order; that
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Defendants are delaying implementation; that the training provided by IDOC is ineffective; and
that IDOC should not be allowed to hire its own consultant. In part IV below, Defendants also
provide their position with respect to Plaintiffs’ request for a court-appointed medical expert to
oversee implementation of the preliminary injunction order.

l. Defendants are not willfully disobeying this Court’s order.

Plaintiffs contend that Defendants “are either misinterpreting the Court’s directive, or are
willfully ignoring it.” [Doc. 207, p. 4]. Plaintiffs contend that the IDOC and its Transgender Care
Review Committee are violating the Court’s order by continuing to make housing and other
gender-related accommodations and that such determinations are medical treatment. [See Doc.
207, 11 4, 8]. Defendants agree that there is a medical component to housing and overall social
transition for inmates suffering gender dysphoria; however, it is a stretch to contend that
placement determinations are purely medical.

There are always security components in placement of any inmate within IDOC. Illinois
law provides IDOC with the discretion to assign an inmate in its custody to any of its institutions,
facilities, or programs. 730 ILCS 5/5-8-6(a). The Prison Rape Elimination Act contains
guidelines on housing transgender or intersex inmates:

In deciding whether to assign a transgender or intersex inmate to a

facility for male or female inmates, and in making other housing

and programming assignments, the agency shall consider on a

case-by-case basis whether a placement would ensure the inmate’s

health and safety, and whether the placement would present

management or security problems.
28 C.F.R. § 115.42(c). A transgender or intersex inmate’s own views with respect to his or her
own safety shall be given serious consideration. Id. 8 115.42(e). Nowhere in PREA nor in this

Court’s order is there a directive that IDOC must wholly disregard security concerns or

individualized assessments in making housing determinations. The assignment or transfer of
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transgender inmates is not purely medical, therefore, Defendants have not disobeyed this Court’s
order while continuing to make individualized transfer assessments for transgender inmates.

At the time of Dr. Puga’s deposition, the attorneys representing Ms. Monroe asked him
about IDOC’s compliance with this preliminary injunction order. Although defense counsel
objected due to lack of relevance for the issue at hand, Dr. Puga explained that it has been made
clear that the Committee is no longer weighing in on medication decisions. (Exhibit 1, Portions
of Puga Transcript, p. 213).

Further, while IDOC is in transition, assessments for transfer must continue in some
fashion. Just days prior to the deposition of Dr. Puga that Plaintiffs cite to, the Committee had
approved another inmate to be transferred to a female institution. (Ex. 1, pp. 36-37).

1. This is an ongoing process and new policies are still being drafted.

Plaintiffs take issue with the pace of the changes and the lack of definite policy changes
in IDOC. Yet, this Court acknowledged in its preliminary injunction order that the changes it
ordered “will take time.” [Doc. 186, p. 38]. The Court asked for assurance that progress was
under way. [Doc. 186, p. 38]. Defendants addressed IDOC’s progress in the notice it filed the
following month. [Doc. 202]. Nowhere in their notice do Defendants contend that IDOC has
finalized or finished its policies or practices with respect to transgender inmates—and, frankly,
policies regarding medical care and inmate care should not be overhauled within a matter of a
few weeks or else that haste could create other problems—instead, IDOC understood that it
would need to continue improvement.

Plaintiffs also cite to some of Dr. Puga’s February 3, 2020, testimony on this issue. When
asked about the Committee’s current responsibilities, Dr. Puga answered that they were “still in

the process of redefining it.” [Doc. 207, p. 3, citing Pl Ex. A at 10:14-11:18]. Plaintiffs only
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provided a portion of that testimony, taken with regard to another lawsuit filed by Plaintiff
Monroe. Later in the deposition, Dr. Puga made it clear that the responsibility of decisions
regarding gender-affirming surgery are being modified and the responsibility will stand with the
IDOC Medical Department, not IDOC Mental Health. (Ex. 1, p. 167). They are still in early
stages for defining how surgery recommendations will be handled. (Ex. 1, pp. 167-68). Dr. Puga
put together a Transgender Policy Committee that will include Dr. Anderson. (Ex. 1, p. 203).
These are matters that IDOC continues to work on.

Further, Wexford Health Sources, a contractual vendor for medical care, is developing its
own manual for its physicians to use for treatment of gender dysphoria. (Ex. 1, p. 213). It was
still in draft form in early February. (Id.). It is expected to follow guidelines set by the Endocrine
Society, as requested by Plaintiffs.

I11.  Training

Plaintiffs challenge the IDOC training provided to correctional staff on transgender
issues. [Doc. 202, { 12]. Plaintiffs rely on representations of staff comments presented by the
deposing attorney to Dr. Puga in his February 2020, deposition and part of Dr. Puga’s response.
The deposing attorney represented that staff had testified in another case that the training was not
effective, that they could not remember what they learned, and that the training was brutal. (EX.
1, p. 207). First, it is noteworthy that Dr. Puga had not previously heard any feedback on the
training by members of IDOC staff. (Ex. 1, p. 207). Dr. Puga had assumed that some people may
not change their review irrespective of any training IDOC provides them. (Ex. 1, p. 207). In
addition, something that is not clear from the deposition transcript is that Dr. Puga was caught
off guard by the question and representation that the training was “brutal.” Dr. Puga does not

present a dim outlook, but believes that IDOC’s issues are the same as those presented across the
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country, and that many people are being challenged to re-think their attitudes about transgender
individuals. (Ex. 1, p. 209, I. 9-15 “Q: So would you agree that the department has a lot of work
to do and a long way to go to change the attitudes of its employees around transgender inmates
and transgender issues? A: | think it’s across the country. I think we’re challenged, like the
whole country is challenged™).

Dr. Reister developed the training. In doing so, Dr. Reister sought input from contacts
working with outside groups, including from Howard Brown Health Center, which is a leading

LGBTQ+ Comprehensive Medical/Mental Health system in Chicago (www.howardbrown.org),

and from Planned Parenthood, which has a coordinator that speaks to law enforcement agencies
on Transgender Sensitive law enforcement response. Dr. Anderson, IDOC’s new consultant, has
also reviewed and approved of the training. Dr. Reister continues to update the training,
discusses the training with IDOC staff, and attends conferences. As the information evolves, and
feedback is presented, the training will also evolve. Dr. Reister and IDOC are committed to
ensure that the training is useful.

IV.  Expert assistance.

Plaintiffs take great issue with the fact that they were not brought into the discussion as to
the consultant hired by IDOC. This Court did not require Defendants to allow for input by
Plaintiffs in carrying out the preliminary injunction order. [Docs. 186, 187]. Moreover, Plaintiffs
cite to no authority that grants them the right to decision-making authority over IDOC. To the
contrary, IDOC is granted the authority to run its facilities. See, e.g., Bell v. Wolfish, 441 U.S.
520 (1979); Rizzo v. Goode, 423 U.S. 362, 378-79 (1976). This Court entered a preliminary
injunction on December 19, 2019, and by the status report filed January 22, 2020, IDOC had

agreed with a transgender expert for consulting services.
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Plaintiffs seek a “court-appointed medical expert to oversee implementation of the
preliminary injunctive relief.” [Doc. 207, p. 13]. This use of a court-appointment is not for a
purpose outlined by the rules. Rather, Plaintiffs seek a court-appointed expert as another method
to provide direct input and supervision over IDOC, which is not permissive in this situation.
Under the rules, this Court has some options for appointing an expert or monitor. These will be
addressed below; however, the allowable options are not preferred and are premature in this case.

In their request for a court-appointed monitor, Plaintiffs cite to Federal Rule of Evidence
706(a). [Doc. 207, p. 14]. This Court has the authority to appoint an independent expert pursuant
to Federal Rule of Evidence 706. An expert is typically appointed under Federal Rule 706 to
assist the Court in understanding the evidence and for use to decide a fact issue. Ledford v.
Sullivan, 105 F.3d 354, 358-59 (7th Cir. 1997). Such authority is discretionary. Id. at 358 & 361,
citing Fed. R. Evid. 706(a). Experts are not always necessary for determination of a claim of
deliberate indifference arising under the Eighth Amendment because the test is that of subjective
indifference which *“is more closely akin to criminal law than to tort law” and “is not as involved
as that for medical malpractice.” 1d. at 359. Although the topic of transgender care and gender
dysphoria is complex, the Plaintiffs have shown they have the resources to provide their own
experts for opinions to present to the Court. Although Defendants have not retained an expert
witness for this matter, Defendants have the capability to retain an expert witness as part of the
adversarial process.

Allowing the Court to appoint an expert under Rule 706 presents a large problem for the
Defendants because they presume they will bear the burden of the costs. Rule 706 allows this
Court to appoint an expert and then to apportion between the parties the costs of any expert it

appoints. Fed. R. Civ. P. 706(b); see also Ledford, 105 F. 3d at 361-62. As the Seventh Circuit
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noted in Ledford and explained later in dicta, “district courts don’t have budgets for paying
expert witnesses.” Rowe v. Gibson, 798 F.3d 622, 632 (7th Cir. 2015); Ledford, 105 F.3d at 356
(district court denied request for expert witness, in part, because no funds available to pay for
expert). Any court-appointed expert would likely have to be paid by Defendants. Rowe, 798 F.3d
at 632; Ledford, 105 at 360-61 (case law recognizes that a district court may apportion all costs
to one side, and that indigent parties may be excused). Yet, a district court must also bear in
mind that prison systems are strapped for cash. Rowe, 798 F.3d at 632.

Plaintiffs have so far put forth two experts from the WPATH Board of Directors, and
now Defendants have hired a consultant tied to WPATH. Given the support Plaintiffs have
received from outside groups (including WPATH), perhaps they will be able to find funding for
a court-appointed expert. But, it is more likely that the burden will fall solely on IDOC and the
State of Illinois, which are already contending with two different lawsuits by Plaintiff Monroe
that have each required multiple depositions, payment of transcripts, and multiple days of
hearing.

Yet, in this case, IDOC has already entered into a contract for services by a qualified
expert affiliated with the group that Plaintiffs cite to as the experts on transgender issues.
Plaintiffs do not dispute her qualifications, but do appear to question them even though Dr.
Anderson is closely involved with the experts they put forth and the WPATH organization. Dr.

Anderson is on the WPATH Board of Directors. See https://www.wpath.org/about/EC-BOD. She

is also the current President-Elect of USPATH, which is the US branch of the world umbrella

transgender group WPATH. https://www.wpath.org/uspath. All US members of WPATH are

automatically members of USPATH, and may vote for their Board. Dr. Anderson is affiliated

with the University of California San Francisco Child and Adolescent Gender Center Clinic. See
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https://www.ucsfbenioffchildrens.org/erica.anderson. IDOC independently worked out an

arrangement for Dr. Anderson’s services and should not be expected to pay for another
consultant without some showing that Dr. Anderson is unqualified for the position.

To the extent Plaintiffs seek someone in the role of a court-appointed monitor, the closest
provision in the federal rules appears to be under Federal Rule of Civil Procedure 53. There, a
court may appoint a master only in certain circumstances. Fed. R. Civ. P. 53(a)(1). Unless a
statute provides otherwise, the parties must consent or there must be some other specific reason
for the appointment—either to hold a trial or make recommended findings of fact or to “address
pretrial and posttrial matters that cannot be effectively and timely addressed by an available
district judge or magistrate judge of the district.” Fed. R. Civ. P. 53(a)(1)(A)-(C). Plaintiffs have
not suggested a candidate for appointment, and Defendants have no one to suggest either.
Defendants do not consent to a court-appointed monitor at this stage of litigation. Defendants
anticipate that, similar to the expectation for a court-appointed expert, compensation for a court-
appointed monitor would be apportioned heavily on IDOC.

The Committee Notes for Rule 53 indicate that the “existence of magistrates may make
the appointment of outside masters unnecessary in many instances” and that independent masters
would potentially be useful “when some special expertise is desired or when a magistrate is
unavailable for lengthy and detailed supervision of a case.” 1983 Amendment. Defendants do not
object to referral to a Magistrate Judge. Yet, compliance with the long-term goals set forth in the
preliminary injunction is underway. Until Defendants and IDOC have been given the opportunity
to finalize the projects currently underway, a master or Magistrate to oversee the preliminary

injunction is premature.
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For the reasons outlined above, Defendants request that this Court accept the progress

that they have represented and allow them to continue with their efforts to comply with this

Court’s preliminary injunction order. Defendants request that this Court deny Plaintiffs’ request

for a court-appointed expert or monitor, as either appointment will create a financial burden and

is premature.

Lisa A. Cook, #6298233
Assistant Attorney General
500 South Second Street
Springfield, lllinois 62701
(217) 782-9014 Phone
(217) 524-5091 Fax

Email: lcook@atg.state.il.us

No. 18-156

Respectfully submitted,

ROB JEFFREYS, MELVIN HINTON, and
STEVE MEEKS,

Defendants,

KWAME RAOUL, Attorney General
State of Illinois

Attorney for Defendants,

By:_ s/Lisa A. Cook
Lisa A. Cook
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
EAST ST. LOUIS DIVISION

JANIAH MONROE, MARILYN MELENDEZ, )
EBONY STAMPS, LYDIA HELENA VISION,

SORA KUYKENDALL, and SASHA REED,
Plaintiffs,
- VS_

ROB JEFFREYS, MELVIN HINTON,
and STEVE MEEKS,

Defendants.

)
)
)
)
)
) No. 18-156-NJR
)
)
)
)
)

CERTIFICATE OF SERVICE

I hereby certify that on February 28, 2020 the foregoing document, DEFENDANTS’
REPLY REGARDING THEIR NOTICE FILED JANUARY 22, 2020, was electronically filed with
the Clerk of the Court using the CM/ECF system which will send notification of such filing to the

following:

John A. Knight
Catherine L. Fitzpatrick
Erica B. Zolner
Ghirlandi Guidetti
Megan M. New
Sydney L. Schneider
Jordan M. Heinz

Sarah Jane Hunt
Thomas E. Kennedy, 11
Brent P. Ray

Samantha G. Rose
Austin B. Stephenson
Carolyn M. Wald
Amelia Bailey

Camille Bennett

No. 18-156

jknight@aclu.il.org

cfitzpatrick@kirkland.com
ezolner@kirkland.com
gguidetti@aclu.il.org
mnew@Kirkland.com
Sydney.schneider@kirkland.com
jheinz@Kkirkland.com
sarahjane@tkennedylaw.com
tkennedy@tkennedylaw.com
bray@kslaw.com
sam.rose@Kkirkland.com
austin.stephenson@kirkland.com
cwald@aclu-il.org
abailey@kirkland.com
cbennett@aclu-il.org

s/ Lisa A. Cook

Lisa A. Cook, #6298233
Office of the Attorney General
500 South Second Street
Springfield, lllinois 62701
(217) 782-9014 Phone

(217) 524-5091 Fax

Email: Icook@atg.state.il.us

Page 10 of 10


mailto:jknight@aclu.il.org
mailto:cfitzpatrick@kirkland.com
mailto:ezolner@kirkland.com
mailto:gguidetti@aclu.il.org
mailto:mnew@kirkland.com
mailto:Sydney.schneider@kirkland.com
mailto:jheinz@kirkland.com
mailto:sarahjane@tkennedylaw.com
mailto:tkennedy@tkennedylaw.com
mailto:bray@kslaw.com
mailto:sam.rose@kirkland.com
mailto:austin.stephenson@kirkland.com
mailto:cwald@aclu-il.org
mailto:abailey@kirkland.com
mailto:cbennett@aclu-il.org
mailto:lcook@atg.state.il.us

Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 1 of 54 Page ID #2468



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 2 of 54 Page ID #2469



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 3 of 54 Page ID #2470



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 4 of 54 Page ID #2471



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 5 of 54 Page ID #2472



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 6 of 54 Page ID #2473



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 7 of 54 Page ID #2474



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 8 of 54 Page ID #2475



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 9 of 54 Page ID #2476



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 10 of 54 Page ID #2477



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 11 of 54 Page ID #2478



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 12 of 54 Page ID #2479



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 13 of 54 Page ID #2480



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 14 of 54 Page ID #2481



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 15 of 54 Page ID #2482



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 16 of 54 Page ID #2483



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 17 of 54 Page ID #2484



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 18 of 54 Page ID #2485



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 19 of 54 Page ID #2486



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 20 of 54 Page ID #2487



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 21 of 54 Page ID #2488



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 22 of 54 Page ID #2489



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 23 of 54 Page ID #2490



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 24 of 54 Page ID #2491



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 25 of 54 Page ID #2492



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 26 of 54 Page ID #2493



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 27 of 54 Page ID #2494



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 28 of 54 Page ID #2495



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 29 of 54 Page ID #2496



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 30 of 54 Page ID #2497



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 31 of 54 Page ID #2498



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 32 of 54 Page ID #2499



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 33 of 54 Page ID #2500



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 34 of 54 Page ID #2501



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 35 of 54 Page ID #2502



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 36 of 54 Page ID #2503



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 37 of 54 Page ID #2504



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 38 of 54 Page ID #2505



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 39 of 54 Page ID #2506



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 40 of 54 Page ID #2507



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 41 of 54 Page ID #2508



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 42 of 54 Page ID #2509



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 43 of 54 Page ID #2510



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 44 of 54 Page ID #2511



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 45 of 54 Page ID #2512



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 46 of 54 Page ID #2513



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 47 of 54 Page ID #2514



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 48 of 54 Page ID #2515



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 49 of 54 Page ID #2516



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 50 of 54 Page ID #2517



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 51 of 54 Page ID #2518



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 52 of 54 Page ID #2519



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 53 of 54 Page ID #2520



Case 3:18-cv-00156-NJR Document 210-1 Filed 02/28/20 Page 54 of 54 Page ID #2521



