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INTRODUCTION 

Plaintiffsðfive organizations that claim to serve black, Latino, and disabled residents of 

Chicagoðallege that the Chicago Police Department (ñCPDò) has a practice of using 

ñunnecessary forceò that disproportionately impacts black and Latino Chicagoans.  (Amended 

Complaint, ECF No. 28 (ñAm. Compl.ò) ÆÆ 1-2.)  Plaintiffs further allege that individuals with 

disabilities are disproportionately impacted by the CPDôs use of force practices.  (Id. Æ 3.)  

Plaintiffs assert that CPDôs practices result in violations of: (1) the Fourth Amendment of the 

United States Constitution, (2) Title II of the Americans with Disabilities Act (ñADAò), (3) the 

Rehabilitation Act, (4) the ñsearch and seizureò provision of Article I, Section 6 of the Illinois 

Constitution, (5) the Fourteenth Amendment of the United States Constitution, and (6) the 

Illinois Civil Rights Act (ñICRAò).  (Id. ÆÆ 399-437.)  Plaintiffs seek a declaration to that effect, 

and an injunction barring CPDôs practices and requiring the City to submit a plan to modify its 

policies to prevent future violations.  (Id. at Prayer for Relief ÆÆ A, B.) The Amended Complaint 

should be dismissed for each of the following reasons. 

First, this Court lacks subject-matter jurisdiction because Plaintiffs do not have either 

associational or organizational standing to bring this suit.  Plaintiffs seek injunctive and 

declaratory relief only. (Id.)  To establish standing to seek this relief, Plaintiffs must plead facts 

showing that either they or at least one of their members is ñimmediately in danger of sustaining 

some direct injuryò due to the CPDôs alleged unlawful use of force.  City of Los Angeles v. 

Lyons, 461 U.S. 95, 102 (1983) (internal quotations omitted). Plaintiffs present no such 

allegations.   

This Court lacks subject-matter jurisdiction for the additional reason that Plaintiffsô 

claims are moot.  The Amended Complaint parrots certain findings and recommendations of the 

2017 Department of Justice Report (the ñDOJ Reportò) and the 2016 Police Accountability Task 
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Force Report (the ñTask Force Reportò) regarding CPD.  However, recently, CPD conducted a 

comprehensive and well-publicized review of its use of force practices and significantly revised 

its policies, procedures, and training relating to use of force to address the issues identified in the 

DOJ and Task Force Reports.  Additionally, Plaintiffs allege fourteen members of their 

organizations had prior encounters with CPD officers that Plaintiffs believe violated their rights.  

Tellingly, nearly all of the alleged encounters occurred before CPD made these significant 

changes to its policies, procedures and training.  Because CPD has discontinued the practices 

about which Plaintiffs complain, their requests for declaratory and injunctive relief are moot, and 

the Amended Complaint should be dismissed for a lack of a justiciable case or controversy.   

Moreover, even if the Court had jurisdiction to hear this case, certain claims should be 

dismissed under Rule 12(b)(6) because Plaintiffs have failed to state claims upon which relief 

may be granted.  First, Counts 1 and 5, alleging violations of the Fourth Amendment and the 

Equal Protection Clause of the Fourteenth Amendment, should be dismissed because Plaintiffs 

fail to allege an underlying constitutional violation and a widespread custom or practice that was 

the moving force behind such violation as required to state a Monell claim under Ä 1983.  Next, 

Plaintiffsô claims under the ADA (Count 2) and the Rehabilitation Act (Count 3) should be 

dismissed because Plaintiffs have not stated a disability discrimination claim under any 

recognized theory.  Count 4, an alleged violation of Article I, Section 6 of the Illinois 

Constitution, should also be dismissed.  Plaintiffs cannot state a claim under the Illinois 

Constitution because where, as here, ñadequate remedies exist under state common law or 

federal law for certain causes of action, a plaintiff may not maintain an independent cause of 

action under the Illinois Constitution.ò  S.J. v. Perspectives Charter Sch., 685 F. Supp. 2d 847, 

862 (N.D. Ill. 2010).  Finally, Plaintiffs fail to state a claim under ICRA (Count 6), because they 
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have failed to identify an offending policy, that Act does not apply to policing strategy decisions, 

and, even if it did, Plaintiffs failed to plead a prima facie case of disparate impact under ICRA. 

ARGUMENT 

I. Standard Of Review. 

The City brings this motion under Federal Rules of Civil Procedure 12(b)(1) and 

12(b)(6).  A Rule 12(b)(1) motion tests whether the Court has subject-matter jurisdiction, while a 

motion under Rule 12(b)(6) tests the sufficiency of the complaint.  Hallinan v. Fraternal Order 

of Police of Chi. Lodge No. 7, 570 F.3d 811, 820 (7th Cir. 2009).  If the Court finds that it lacks 

subject-matter jurisdiction, it need not reach the merits of the Rule 12(b)(6) motion.  See, e.g., 

Kudina v. I.N.S., No. 99 C 6689, 2001 WL 1064789, at *5 (N.D. Ill. Sept. 10, 2001). 

The City first moves under Rule 12(b)(1) because Plaintiffs lack standing. ñTo establish 

Article III standing, óa plaintiff must show (1) it has suffered an óinjury in factô that is (a) 

concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2) the 

injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as opposed 

to merely speculative, that the injury will be redressed by a favorable decision.ôò  Silha v. ACT, 

Inc., 807 F.3d 169, 173 (7th Cir. 2015) (quoting Friends of the Earth, Inc. v. Laidlaw Env. Servs. 

(TOC), Inc., 528 U.S. 167, 180-81 (2000)).  It is the plaintiffôs burden to establish standing.  Id. 

at 173.   

The City seeks dismissal under Rule 12(b)(1) on the alternate ground that Plaintiffsô 

claims are moot.  ñA case becomes moot, and the federal courts lose subject matter jurisdiction, 

when a justiciable controversy ceases to exist between the parties.ò  Aslin v. Fin. Indus. 

Regulatory Auth., Inc., 704 F.3d 475, 477 (7th Cir. 2013).  A case will be moot where ña plaintiff 

seeks only injunctive or declaratory relief and the defendant discontinues the conduct in dispute.ò  

Id. at 477-78.  In determining whether to dismiss a claim on mootness grounds, ñthe district court 
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may properly look beyond the jurisdictional allegations of the complaint and view whatever 

evidence has been submitted on the issue to determine whether in fact subject matter jurisdiction 

exists.ò  Evers v. Astrue, 536 F.3d 651, 656-57 (7th Cir. 2008) (internal quotations omitted).1 

The City also moves to dismiss under Rule 12(b)(6), which requires dismissal where the 

plaintiff has failed to state a claim upon which relief may be granted.  ñTo survive a motion to 

dismiss under Rule 12(b)(6), the complaint must provide enough factual information to óstate a 

claim to relief that is plausible on its faceô and óraise a right to relief above the speculative 

level.ôò  Camasta v. Jos. A. Bank Clothiers, Inc., 761 F.3d 732, 736 (7th Cir. 2014) (quoting Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  In ruling on a 12(b)(6) motion, well-pled 

facts are taken as true and reasonable inferences are drawn in favor of the plaintiff.  See id.  

However, ñ[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.ò  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009); accord 

McReynolds v. Merrill Lynch & Co., Inc., 694 F.3d 873, 885 (7th Cir. 2012) (ñ[A]llegations in 

the form of legal conclusions are insufficient.ò).  To determine if a claim is plausible on its face, 

the court makes a ñcontext-specificò inquiry and ñdraw[s] on its judicial experience and common 

sense.ò  Iqbal, 556 U.S. at 679. 

                                                 
1  Such ñ[c]onsideration of evidence outside of the pleadings will not convert the motion 
attacking federal jurisdiction into one for summary judgment.ò  McLachlan v. Astrue, 703 F. 
Supp. 2d 791, 795 (N.D. Ill. 2010) (citing Capitol Leasing Co. v. FDIC, 999 F.2d 188, 191 (7th 
Cir. 1993)).  
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II. The Court Should Dismiss The Amended Complaint Under Rule 12(b)(1) Because It 
Lacks Subject Matter Jurisdiction.  

A. Plaintiffs Lack Associational Standing To Seek Declaratory And Injunctive 
Relief. 

Standing is ñan essential and unchanging part of the case-or-controversy requirement of 

Article III.ò  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).  A plaintiff ñmust 

demonstrate standing separately for each form of relief sought.ò  Friends of the Earth, 528 U.S. 

at 185.  ñWhen the plaintiff applies for prospective relief against a harm not yet sufferedðor one 

he believes he will suffer againðhe must establish that he óis immediately in danger of 

sustaining some direct injury as the result of the challenged official conduct[,] and [that] the 

injury or threat of injury [is] both real and immediate, not conjectural or hypothetical.ôò Bell v. 

Keating, 697 F.3d 445, 451 (7th Cir. 2012) (quoting Lyons, 461 U.S. at 102).  

Plaintiffs are five organizations who claim to have associational standing to pursue 

prospective relief.  An organization has standing to sue on behalf of its members (associational 

standing) if ñ(1) its members would otherwise have standing to sue in their own right; (2) the 

interests it seeks to protect are germane to the organizationôs purpose; and (3) neither the claim 

asserted nor the relief requested requires the participation of individual members in the lawsuit.ò  

Milwaukee Police Assôn v. Bd. of Fire and Police Commôrs of Milwaukee, 708 F.3d 921, 928 

(7th Cir. 2013).  Plaintiffsô claims falter at the first requirement.  

1. Plaintiffs Have Not Shown ï And Cannot Show ï That Even One Of 
Their Members Is In Immediate Danger Of Sustaining A Direct 
Injury.  

Because Plaintiffs seek declaratory and injunctive relief only (Am. Compl. at Prayer for 

Relief ÆÆ A, B), to establish the first element of associational standing, Plaintiffs must show at 

least one of their members ñis in immediate danger of sustaining some direct injury.ò  Robinson 

v. City of Chicago, 868 F.2d 959, 966, 968 (7th Cir. 1989) (citing Lyons, 461 U.S. at 105-06, and 
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dismissing actions for lack of standing where plaintiffs sought only declaratory and injunctive 

relief); see also Bolden v. Stroger, No. 03 C 5617, 2005 WL 283419, at *1 (N.D. Ill. Feb. 1, 

2005) (Bucklo, J.) (holding that Lyons requires dismissal of plaintiffsô claims where plaintiffs 

sought injunctive and declaratory relief from the defendantsô alleged policy of barring 

individuals with mental illness from pre-release programs).  Plaintiffs cannot establish the first 

element of associational standing, warranting dismissal under Rule 12(b)(1).  

The Supreme Courtôs opinion in Lyons is controlling.  There, the plaintiff, Lyons, sued 

the City of Los Angeles and Los Angeles police officers, claiming the officers improperly used a 

chokehold when he was stopped for a traffic violation five months earlier.  461 U.S. at 97.  

Lyons sought an injunction barring the use of chokeholds except when a suspect threatens to use 

deadly force.  Id. at 98.  The Supreme Court held that Lyons lacked standing to seek this relief 

because there was no ñreal and immediate threatò that Lyons would suffer the same injury in the 

future.  Id. at 105.  As the Court explained, ñ[t]he additional allegation in the complaint that the 

police in Los Angeles routinely apply chokeholds in situations where they are not threatened by 

the use of deadly force falls far short of the allegations that would be necessary to establish a 

case or controversy between these parties.ò  Id.  Rather, to establish standing, Lyons would have 

to allege he would have another encounter with police and also:  ñ(1) that all police officers in 

Los Angeles always choke any citizen with whom they happen to have an encounter, whether for 

purpose of arrest, issuing a citation or for questioning or, (2) that the City ordered or authorized 

police officers to act in such manner.ò  Id. at 105-06 (emphasis in original).   

This case is no different from Lyons.  Relying on the DOJ Report, Plaintiffsô have alleged 

that some CPD officers have a ñpattern or practiceò of using excessive force during police-

citizen encounters.  (Am. Compl. Æ 1.)  But Plaintiffs have not alleged ï and, indeed, they cannot 
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allege ï that all CPD officers always use excessive force in police-citizen encounters, or that 

they are authorized or ordered to do so.  Thus, as in Lyons, Plaintiffsô allegations fall far short of 

establishing that their members have standing to seek declaratory and injunctive relief.  And 

because Plaintiffsô members lack standing, Plaintiffs cannot show that they have associational 

standing.   

2. Plaintiffsô Allegations Regarding Their Individual Members Do Not 
Support Standing. 

Plaintiffs forward allegations about fourteen members of Communities United, 

Community Renewal Society (ñCRSò), One Northside and the ACLU,2 including those 

membersô alleged past encounters with police. But these allegations do nothing to establish 

standing. In particular, Plaintiffs allege that fourteen individuals who are members of their 

organizations have had interactions with Chicago police that violated their rights and/or caused 

them to fear their rights would be violated in the future. (Am. Compl. ÆÆ 101-119 (John Doe), 

120-130 (K.B.), 131-44 (A.M.), 157-162 (D.B.), 177-179 (C.N.), 180-193 (D.T.), 194-206 (Jack 

Doe), 207-210 (Jane Doe), 211-217 (C.P.), 218-234 (N.T.), 238-249 (P.F.), 250-254 (Jose Doe), 

255-273 (R.R.), 274-279 (Joe Doe).)  Plaintiffs further allege that a family member or guardian 

of at least some of these individuals fears that police will use excessive force on that individual 

in the future.  (Id. ÆÆ 105, 108, 234, 249.)   

At the threshold, many of the individual encounters alleged are too remote in time to 

support standing.  (See id. ÆÆ 110 (describing incident that occurred over ten years ago), 128 

(describing incident that occurred in 2014), 132-135, 143 (describing incident that occurred 

when A.M., now in his twenties, was a teenager), 181-189 (describing incident that occurred in 
                                                 
2 Plaintiffs do not advance any allegations about specific members of Next Steps NFP (ñNext 
Stepsò).  (See id. ÆÆ 163-70).   
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or around 2009), 214-215 (describing incident that occurred approximately 30 years ago), 246 

(describing incident that occurred in approximately 2000 or 2001).)  This is plainly insufficient 

under Lyons, where the Supreme Court held that the plaintiff was not in imminent danger of 

injury in part because his prior encounter with police occurred five months before he filed suit 

and he had not had another adverse encounter with police since that time.  See 461 U.S. at 108.  

Thus, consistent with Lyons, Plaintiffs cannot rely on encounters that occurred years ago to 

establish standing.3   

Moreover, Plaintiffsô allegations that certain of their members suffer from conditions that 

could, in the future, result in conduct that CPD might misinterpret as criminal activity (Am. 

Compl. ÆÆ 108, 118, 129, 179, 253, 273) are entirely speculative. See Lyons, 461 U.S. at 108 

(finding it was ñno more than speculation to assertò that Lyons will again be stopped for a traffic 

or other violation in the near future and be subjected to a chokehold without any provocation). 

Further, Plaintiffs present nothing more than speculation to assert members will be subject to 

force in those future encounters.  These allegations therefore are insufficient to confer standing 

for equitable relief.  Id. Likewise, allegations that Plaintiffsô members currently suffer 

ñemotional consequencesò of prior encounters with police ñare not a sufficient basis for an 
                                                 
3 Indeed, Plaintiffsô allegations do not reveal a single member of Communities United has had an 
adverse encounter with a CPD officer in the past two years. Not only are events older than two 
years too remote under Lyons, many of the members Plaintiffs identify would not even have a 
claim for damages because, among other reasons, such claims would be barred by the applicable 
statutes of limitations.  See Perez v. City of Chicago, No. 13 CV 4531, 2016 WL 4493425 at *4 
(N.D. Ill. August 26, 2016) (finding the two-year statute of limitations applied to claims for 
injunctive relief, and that those claims accrued when plaintiffs were allegedly seized and 
detained); Stewart v. City of Chicago, 513 F. App'x 619, 621 (7th Cir. 2013) (two-year statute of 
limitations for Fourth Amendment claims); Winfrey v. City of Chicago, 957 F. Supp. 1014, 1023 
(N.D. Ill. 1997) (two-year limitations periods for claims under Title II of the ADA and the 
Rehabilitation Act); Illinois Civil Rights Act of 2003, 740 ILCS 23/5(b) (two-year statute of 
limitations for ICRA claims); Lucien v. Jockish,133 F.3d 464, 467 (7th Cir. 1998) (two-
year statute of limitations for Ä 1983 equal protection claim). 
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injunction absent a real and immediate threat of future injury by the defendant.ò  Lyons, 461 U.S. 

at 107, n.8; (Am. Compl. ÆÆ 119, 130, 143-44, 162, 179, 191-92, 203-05, 209-10, 216-17, 233-

34, 248-49, 252, 272.)  It is equally unavailing for Plaintiffs to rely on past interactions between 

Plaintiffsô members and Chicago police that do not involve any allegations that force was used. 

See McNair v. Coffey, 279 F.3d 463, 467 (7th Cir. 2002) (noting the Supreme Court ñrepeatedly 

says or assumes that there cannot be excessive force without some force. . .ò); (Am. Compl. ÆÆ 

158-62, 178-79, 208-10, 258-67.)  Because Plaintiffsô allegations about certain individual 

members add nothing to suggest that a specific, non-speculative harm is likely to befall even one 

of those members as a result of CPDôs alleged use of force practices, Plaintiffsô members lack 

standing to sue in their own right, and it follows that Plaintiffs themselves also lack standing.   

3. Plaintiffsô Statistical Allegations Do Not Support Standing. 

Plaintiffsô reliance on general and outdated statistics also does not establish that their 

members are in immediate danger of sustaining a direct injury.  (See Am. Compl. ÆÆ 27-28, 37-

41, 60, 350.)  Plaintiffs allege that to the extent CPD officers use excessive force, such acts 

ñdisproportionately involveò black, Latino, and disabled Chicagoans, and point to statistics that 

they believe support this claim.  (Id. ÆÆ 2-3, 37-41, 60.)  But these allegations do not 

demonstrate, as Lyons requires, that ñall police officersò in Chicago ñalwaysò use excessive 

force on ñany citizen with whom they happen to have an encounterò (or even on all such black, 

Latino, or disabled citizens), or that the City ñordered or authorizedò its officers to ñact in such a 

manner,ò such that Plaintiffsô members would likely be subject to excessive force if they were to 

encounter a CPD officer in the future.  461 U.S. at 108; see also Rizzo v. Goode, 423 U.S. 362, 

375-76 (1976) (alleged ñfailure to act in the face of a statistical patternò and ñeliminate future 

police misconductò does not by itself confer standing to pursue equitable relief).  Plaintiffsô 

statistical allegations thus do not confer standing. 
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4. Plaintiffsô Allegations Regarding Non-Members Do Not Support 
Standing. 

Finally, Plaintiffsô allegations regarding encounters between CPD officers and 

individuals who are not members of Plaintiffsô organizations likewise do nothing to show 

standing. Plaintiffs must demonstrate a ñpersonal stake in the outcomeò of the litigation beyond 

an abstract injury. Lyons, 461 U.S. at 101, 111 (ñ[A] a federal court may not entertain a claim by 

any or all citizens who no more than assert that certain practices of law enforcement officers are 

unconstitutional.ò). ñ[P]laintiffs may not bring generalized claims of municipal conduct on 

behalf of other citizens.ò Polk v. Dent, No. 13 CV 9321, 2015 WL 2384601 at *3 (N.D. Ill. May 

19, 2015) (citing cases); see also Portis v. City of Chicago, 347 F. Supp. 2d 573, 575 (N.D. Ill. 

2004) (ñA plaintiff must show that his or her interest in remedying the alleged illegality is 

stronger than the general public's interest in seeing that government officials comply with [their 

constitutional] obligations.ò); Daniels v. Southfort, 6 F.3d 482, 485ï86 (7th Cir. 1993) 

(explaining that ñonly those incidents in which [plaintiff] allegedly suffered personal injuryò 

should be considered ñwhen evaluating whether he has sufficiently pled a pattern of police 

misconduct in which equitable relief is an appropriate remedy.ò)   

As an initial matter, claims concerning many of the non-member incidents have already 

been judicially resolved. (See, e.g., Am. Compl. ÆÆ 364-368; 369-376; 385-392; see also 

https://www.cityofchicago.org/city/en/depts/dol.html (last visited Jan. 5, 2018). Thus, even if 

these individuals were members of Plaintiffsô organizations, Plaintiffs could not establish they 

have standing in their own right, as their claims would be barred by res judicata or a settlement 

release.  More importantly, allegations about individual instances of alleged police misconduct 

drawn from the DOJ Report, court records, and the media, such as Plaintiffs forward here, do not 

establish that Plaintiffs themselves have a ñpersonal stakeò in the outcome of the litigation. 
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Absent a specific likelihood that Plaintiffsô members will be wronged in a similar way, 

Plaintiffsô are no more entitled to an injunction than any other citizen of Chicago.  Lyons, 461 

U.S. at 111.  

B. Plaintiffs Have Not Shown Organizational Standing To Seek Declaratory Or 
Injunctive Relief. 

In addition to associational standing, Plaintiffs Communities United, CRS, Next Steps 

and One Northside also claim organizational standing.  (Am. Compl. Æ 11.)  By contrast, Plaintiff 

ACLU of Illinois brings claims only on behalf of its members.  (Id.)  As explained, however, 

Plaintiffs have failed to show that even one of their members is in a real and immediate danger of 

sustaining a direct injury; the claims of Plaintiff ACLU of Illinois should be dismissed for this 

reason alone.  The remaining Plaintiffs can sue on their own behalf (organizational standing) if 

they meet Article IIIôs requirements of ñinjury in fact, a causal connection between the injury 

and the defendantôs conduct, and likely redressability through a favorable decision.ò  Disability 

Rights Wisc., Inc. v. Walworth County Bd. of Supervisors, 522 F.3d 796, 800 (7th Cir. 2008).  

They fail to make this showing.   

The non-ACLU Plaintiffs appear to base their claim to organizational standing on the 

principle announced in Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982), that an 

organization has standing to sue in its own right if it can establish a ñconcrete and demonstrable 

injury to the organizationôs activitiesðwith the consequent drain on the organization's 

resources.ò  (See Am. Compl. ÆÆ 94, 147, 165, 172.)  But Havens is inapplicable where, as here, 

an organization seeks only equitable relief.  Case in point, in Havens, the organizational 

plaintiffs sought only damages.  455 U.S. at 378.  It is within this context that the Court held the 

(past) diversion of resources was an injury in fact sufficient to confer standing to pursue a 

damages claim.  Id.; see also Fair Elections Ohio v. Husted, 770 F.3d 456, 460 n.1 (6th Cir. 
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2014) (finding Havens inapposite where an organization seeks equitable relief only).  Assuming, 

arguendo, that Plaintiffs have in fact diverted their resources as a result of City action, this harm 

occurred, if at all, in the past.  Plaintiffs do not allege that they are in immediate danger of 

diverting future resources.  Further, a remedy at law (i.e., money damages) would be sufficient to 

remedy the alleged harm (diversion of resources), rendering injunctive relief unavailable and 

warranting dismissal of the Amended Complaint. See, e.g., Daniels, 6 F.3d at 485-86 (dismissing 

complaint for injunctive relief because damages were an adequate remedy at law).   

Even if Havens does apply here, Plaintiffsô allegations about impact on their activities are 

insufficient to confer standing.  ñ[O]rdinary expenditures as part of an organization's purpose do 

not constitute the necessary injury-in-fact required for standing.ò  Plotkin v. Ryan, 239 F.3d 882, 

886 (7th Cir. 2001); see also Pennsylvania Chiropractic Ass'n v. Blue Cross Blue Shield Ass'n, 

No. 09C5619, 2010 WL 1979569, at *20 (N.D. Ill. May 17, 2010) (dismissing organizational 

plaintiffs because expenditure of time and resources helping their members deal with issues 

resulting from defendantôs alleged misconduct was within their ordinary course of business); 

Assôn for Disabled Americans v. Claypool Holdings, LLC, No. IP00-0344-C-T/G, 2001 WL 

1112109, at *15 (S.D. Ind. 2001) (ñAs it appears that the Association's purpose and activities are 

the pursuit of litigation directed against alleged discrimination in public accommodations, the 

Association's participation in the instant case does not impair the Association's ability to do its 

work; rather, it is the very work of the Association to litigate alleged discrimination in violation 

of the ADA.ò)  

While Plaintiffs allege they have spent resources to address policing and police reform, 

such initiatives are squarely within Plaintiffsô own descriptions of their work.  For example, 

according to Plaintiffs, the mission of Communities United is to ñbring about policy change on a 
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variety of social justice issues,ò including by ñadvocat[ing] to strengthen Chicago Police 

Department accountability structures and to improve policing in Chicago through the formation 

of a civilian community oversight board.ò  (Am. Compl. ÆÆ 12, 13.)  Similarly, the mission of 

CRS is to ñaddress racism and poverty,ò and ñ[o]ne of its primary campaigns is police 

accountability and reform.ò (Id. Æ 14.)  CRSôs ñgoals are to advance racial and economic justiceò 

and it sometimes ñdevotes resources to a new issue area.ò  (Id. ÆÆ 145, 150.)  The mission of 

Next Steps includes ensuring ñpeople with lived experiences of homelessness, mental illness, 

substance use and/or substance abuse lead the development and implementation of . . . social 

policies at the state and local levels.ò  (Id. Æ 16.)  ñONE Northsideôs mission is to advance racial 

and economic justice,ò including through ñcommunity organizing about and offer[ing] policy 

assistance to the CPD in an effort to reform its policies and practices.ò  (Id. Æ 18.)  Finally, while 

Plaintiffs allege Communities United has been harmed because they must divert resources 

ñorganizing youth,ò Plaintiffs also allege Communities Unitedôs work ordinarily includes 

working with students and other young people.  (Id. ÆÆ 88, 89, 95.)  In short, Plaintiffsô 

allegations that these organizations have spent resources addressing police reform amount to 

ñordinary expendituresò within the organizationsô stated missions, and therefore ñdo not 

constitute the necessary injury-in-fact required for standing.ò  Plotkin, 239 F.3d at 886.  

Therefore, Plaintiffs have not established organizational standing to bring their claims, and the 

Amended Complaint must be dismissed. 

C. Plaintiffsô Claims Are Moot In Light of Changes To The Policies And 
Practices At Issue.   

ñMootness is a threshold jurisdictional question that insures that the court is faithful to 

the case or controversy limitation in Article III of the Constitution.ò  Evers, 536 F.3d at 662.  A 

case is moot if ñthere is no reasonable expectation that the wrong will be repeated.ò  Milwaukee 
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Police Assôn 192 F.3d at 747 (7th Cir. 1999) (internal quotations and citations omitted).  Here, 

Plaintiffs seek declaratory and injunctive relief on the basis that their members are in imminent 

danger of being injured as a result of the Cityôs policies and practices relating to the use of force 

and interactions with persons with disabilities.  But Plaintiffs ignore that the policies and 

practices about which they complain were substantially reformed to address concerns raised by 

the Task Force and DOJ Reports.4  Because the policies and practices about which Plaintiffs 

complain have been discontinued, their claims are moot.  

Many of Plaintiffsô allegations repeat statements from the DOJ and Task Force Reports.  

(See Am. Compl. ÆÆ 26-30 (describing the DOJ Reportôs conclusion on Taser use); 43-46 

(describing the DOJ and Task Force Reportsô conclusions on racial disparities in use of force); 

65-67 (describing the DOJ and Task Force Reportsô conclusions on use of force against 

individuals with disabilities); 302-313 (describing the DOJ Reportôs conclusions on CPD 

training); 316-321 (describing the DOJ Reportôs conclusions on use of force); 324-328 

(describing the DOJ Reportôs conclusions on code of silence); 331-340 (describing the DOJ 

Reportôs conclusions on officer complaints); 341-343 (describing the DOJ and Task Force 

Reportsô conclusions on officer discipline).)  Plaintiffs also forward allegations about some of 

their membersô purported encounters with, and/or fear of, Chicago police.  Likewise, Plaintiffs 

draw from the experiences of non-members who have been the subject of media reports or civil 

litigation. Yet, many of these encounters occurred years, if not decades before CPD engaged in 

                                                 
4 The City continually reviews its policies and practices to ensure they are consistent with 
nationwide best practices.  By reforming or revising its policies and practices, the City does not 
admit or concede that its prior policies or practices were unconstitutional.  Additionally, it is 
well-established that subsequent remedial measures are inadmissible to establish culpable 
conduct.  See Federal Rule of Evidence 407.    
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substantial reforms.5  Beyond this smattering of individual, and in many cases outdated, 

incidents, the Amended Complaint offers little more than a reproduction of certain conclusions 

from the DOJ and Task Force Reports, accompanied by a demand for injunctive relief barring 

CPD from continuing its use of force policies and practices and requiring the City to ñsubmit a 

plan detailing how it will modify its policies and train, supervise, and discipline CPD officersò 

with regard to use of force. (Id. at Prayer for Relief, Ä B.)   

But the City and CPD already have reformed CPDôs use of force policies and practices.  

In 2017, CPD extensively revised its use of force policies and practices to address the concerns 

raised by the DOJ and Task Force Reports, including concerns about training, accountability, and 

discipline as they relate to uses of force by CPD members and interactions between police and 

people with disabilities.  Moreover, the City and the Office of the Illinois Attorney General are 

attempting to negotiate a consent decree that will place CPDôs policies and practices relating to 

use of force under the oversight of a court-appointed monitor.  (See Illinois v. City of Chicago, 

No. 17-cv-6260.)  Because the policies and practices about which Plaintiffs complain have been 

discontinued, and because components of the ñplanò they seek have been effectuated, their 

claims are moot, requiring dismissal of the Amended Complaint.  

                                                 
5 For example, Plaintiffs allege one of their members, R.S., is afraid that under current CPD 
policy, her son will be subjected to excessive force if he encounters CPD officers. (Am. Compl. Æ 
118.)  This fear, Plaintiffs claim, is based on an incident that occurred more than ten years ago 
during which CPD officers allegedly should have but failed to de-escalate her sonôs behavior. 
(Id. ÆÆ 110-11.)  During 2017, however, CPD enacted new written policies addressing both de-
escalation and force mitigation techniques and provided training on those policies. This is but 
one example of how the individual incidents alleged in the Amended Complaint are stale because 
they fail to account for the many reforms that have been implemented at CPD. 
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1. CPD Revised Its Use of Force Policies. 

In 2016 and 2017, CPD conducted a comprehensive review of its use of force policies, 

including its general orders detailing the Departmentôs Use of Force Policy (G03-02), Force 

Options (G03-02-01), Taser Use (G03-02-04), OC Spray and Chemical Agent Use (G03-02-05), 

and Canine Use (G03-02-06).  See Declaration of Karen Conway (ñConway Decl.ò) (attached 

hereto as Exhibit A) Æ 3.  Working with national experts, CPD analyzed and updated these 

policies in light of the issues identified by the Task Force and DOJ Reports, to provide clearer 

direction for officers on the appropriate use of force, to revise certain procedures, and to make 

the sanctity of life the touchstone of the policies.  See Kelly Bauer, ñChicago Policeôs New Use 

of Force Policy Focuses On óSanctity of Life,ôò DNAInfo (May 17, 2017) (available at 

https://www.dnainfo.com/chicago/20170517/bronzeville/chicago-police-use-of-force-policy-cpd) 

(last accessed Nov. 7, 2017); Dan Hinkel, ñChicago police finalize tighter rules on when to 

shoot, other uses of force,ò Chicago Tribune (May 17, 2017) (available 

http://www.chicagotribune.com/news/local/breaking/ct-chicago-police-use-of-force-met-

20170517-story.html) (last accessed Nov. 7, 2017); In change to force rules, Chicago police 

discourage using Tasers on people who flee (available at 

http://www.chicagotribune.com/news/local/breaking/ct-met-chicago-police-taser-force-rules-

20171218-story.html) (last accessed Jan. 5, 2018).6  

                                                 
6  The Court can take judicial notice of media reports. See Menominee Indian Tribe of Wisc. v. 
Thompson, 161 F.3d 449, 456 (7th Cir. 1998) (ñJudicial notice of historical documents, 
documents contained in the public record, and reports of administrative bodies is properò and 
does not convert a motion to dismiss into one for summary judgment); Schmude v. Sheahan, 312 
F. Supp. 2d 1047, 1064 (N.D. Ill. 2004) (it is ñroutineò for courts to take judicial notice of 
newspaper articles).  For the Courtôs convenience, the City has compiled and attached all media 
reports cited herein as Exhibit B. 
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Then, for the first time, CPD incorporated a public comment component into the process 

of revising its policies, providing the public with two opportunities to review and comment on 

two separate drafts of the revised use of force policies.  See Associated Press, ñChicago Police 

Department drafts new use-of-force policy,ò Daily Herald (Oct. 7, 2016) (available 

http://www.dailyherald.com/article/20161007/news/310079913) (last accessed Nov. 7, 2017). 

After each comment period, CPD, in consultation with legal and technical experts, reviewed the 

more than 1,000 comments received and made revisions to the draft policies based on those 

comments before publishing the final version of the policies.  See Conway Decl. Æ 7.  

CPDôs revised use of force policies took effect in October 2017, after officer training 

(which is described below) was complete.  See Revised Policies (Ex. 3 to Conway Decl.).7  The 

revised policies emphasize key principles, including the sanctity of life, ethical behavior, 

objective and proportional uses of force, and de-escalation and force mitigation, as well as the 

imposition of appropriate limitations on the use of less-than-lethal and lethal force.  See Exhibit 

B, Kelly Bauer, ñChicago Policeôs New Use of Force Policy Focuses On óSanctity of Life,ôò 

DNAInfo (May 17, 2017) (available at 

https://www.dnainfo.com/chicago/20170517/bronzeville/chicago-police-use-of-force-policy-cpd) 

(last accessed Nov. 7, 2017); Sam Charles, ñCPD Reform Road Map: Training, transparency and 

accountability,ò Chicago Sun Times (March 14, 2017) (available at 

http://chicago.suntimes.com/news/officials-to-offer-road-map-of-police-reform-efforts/) (last 

accessed Nov. 7, 2017).  The revised policies also provide new protocols for investigating lower-

level uses of force, and create within CPD a Force Review Unit, which is responsible for 

                                                 
7 The revised policies are also available at https://home.chicagopolice.org/use-of-force-policy/ 
(last accessed Nov. 7, 2017). 
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reviewing certain uses of force and identifying trends and opportunities for improvement in 

training, tactics, and equipment.  See Revised Policies (Ex. 3 to Conway Decl.)  Finally, the 

revised policies prohibit the use of excessive force, discriminatory force, punitive or retaliatory 

force, and force in response to the exercise of First Amendment rights.  See id.  The revised 

policies also emphasize that all uses of force must be reported, and further emphasize that 

intervention and reporting is required when officers witness improper or excessive uses of force.  

See id.   

CPDôs policy revisions address the concerns identified in the DOJ and Task Force 

Reports, including those cited by Plaintiffs in the Amended Complaint.  For example, Plaintiffs 

allege that ñofficers routinely fail to include factual information in written reports to justify their 

use of force.ò  (Am. Compl. Æ 316(b).)  However, the revised use of force policies, and the new 

Tactical Response Report (ñTRRò), require officers to document the justification for their use of 

force in a newly added narrative section.  Specifically, the revised General Order G03-02-02 

(ñIncidents Requiring the Completion of a Tactical Response Reportò) states:  ñThe involved 

member will be required to complete the óNarrativeô section of the TRR, describing with 

specificity, the use of force incident, the subjectô actions, and the involved memberôs response, 

including force mitigation efforts and specific types and amount of force used.ò  Similarly, 

although Plaintiffs allege, relying on the DOJ Report, that CPD officers have improperly used 

Tasers in ñdrive stunò mode and on fleeing persons (see Am. Compl. ÆÆ 29, 67(b), 67(d), 67(e)), 

the revised Taser policy specifically prohibits the use of Tasers on moving persons and in drive 

stun mode in most circumstances.  See General Order G03-02-04, II.D.4.  Likewise, Plaintiffs 

complain CPD officers have, in the past, failed to use de-escalation techniques. (Id. ÆÆ 3, 111, 

226, 382).  Yet, the revised use of force policies are explicit that CPD officers ñwill use de-
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escalation techniques to prevent or reduce the need for force when it is safe and feasible to do so 

based on the totality of the circumstances.ò  (See Revised Policies, Ex. 3 to Conway Decl.)  In 

short, the revisions to CPDôs use of force policies thus address the concerns the Amended 

Complaint raised regarding uses of force by CPD officers.   

2. CPD Has Implemented Training On Its Revised Use of Force Policies. 

Similarly, Plaintiffsô claim that ñ[t]he City Does Not Adequately Train CPD Officers on 

Use of Forceò (Am. Compl. Ä III(C)(1)) has been addressed through training that was recently 

provided to over 12,000 CPD officer. Therefore, these allegations have been rendered moot.   

After revising its use of force policies, and with the assistance of outside experts, CPD 

developed and implemented department-wide training on the revised policies.  See Declaration 

of Commander Daniel Godsel (ñGodsel Decl.ò) (attached hereto as Exhibit C) Æ 3.  Between 

June and October 2017, CPD provided a specially developed four-hour classroom training course 

to all of its officers.  Id. Æ 5.  Training was provided prior to the October 2017 effective date of 

the revised policies to ensure that officers understood and were provided direction on the revised 

use of force policies before they went into effect.  See id.  CPD also developed and provided 

training for supervisory officers on their duties under the revised policies to investigate and 

review uses of force.  See id. Æ 6. The new use of force training emphasizes, among other things 

de-escalation and force mitigation techniques, which are precisely the skills Plaintiffs claim are 

lacking from CPD officersô interactions with people with disabilities. (Am. Comp. Æ 3.)  

In addition, CPD developed a second, 16-hour training course on the revised policies, 

which include scenario-based training focusing on force mitigation and de-escalation principles, 

as well as interactions with people in mental health crisis or with mental disabilities.  Godsel 

Decl. Æ 7.  This second course will be provided to CPD members in 2018.  See id.; Mayorôs Press 

Office, ñCPD Announces Use of Force Training Underway,ò City of Chicago (July 5, 2017) 
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(available at 

https://www.cityofchicago.org/city/en/depts/mayor/press_room/press_releases/2017/july/UseofF

orce.html) (last accessed Nov. 7, 2017); Heather Cherone, ñPolice Training On When Police Can 

Use Force Begins,ò DNAInfo (July 5, 2017) (available at 

https://www.dnainfo.com/chicago/20170705/jefferson-park/police-training-on-when-cops-can-

use-force-starts-today) (last accessed Nov. 7, 2017).  CPD plans to continue to provide additional 

use of force training to its members on an annual basis.  See Godsel Decl. Æ 8. 

Beyond the centralized use of force training provided to the entire Department in 2017, 

and further Department-wide training which will be provided in 2018, CPD has also provided 

supplemental use of force training through its newly established ñdecentralizedò training model.  

Id. Æ 9.  Under this model, a cadre of CPD Academy instructors provides roll-call and one-on-

one training within the individual police districts to supplement and reaffirm centralized training 

efforts.  Id.  The Departmentôs decentralized trainers focused on topics including force mitigation 

and force options during the 12th and 13th CPD Periods8 (from November 12, 2017 through 

January 6, 2018).  Id. Æ 10.  The decentralized training model is anticipated to cover specific 

topics with CPD officers within the districts during each CPD Period.  Id.  

3. The City Has Revamped Its Response To Individuals In Mental 
Health Crises. 

Plaintiffs further allege that the City failed to follow the recommendations of the 

Independent Police Review Authority (ñIPRAò) regarding interactions with individuals in mental 

health crisis, including training 911 call-takers in the Cityôs Office of Emergency Management 

and Communications (ñOEMCò) and expanding the Crisis Intervention Team (ñCITò) unit to 
                                                 
8 A CPD Period is a 28-day period that CPD uses for administrative purposes, including vacation 
scheduling and watch changes. 
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ensure CIT trained officers are available when needed.  (Am. Compl. Æ 286(a), (d).)  To the 

contrary, the City, working in partnership with the National Alliance on Mental Illness, provided 

training to all OEMC call-takers and dispatchers with regard to mental health awareness and de-

escalation techniques; the training was completed by early 2017.  See, e.g., Patrick M. 

OôConnell, ñAll Chicago police dispatchers now trained in mental health awareness,ò Chicago 

Tribune (Feb. 25, 2017) (available at http://www.chicagotribune.com/news/local/breaking/ct-

911-operators-mental-health-training-met-20170225-story.html) (last accessed Nov. 7, 2017).  

CPD also appointed Lt. Antoinette Ursitti, a 16-year CPD veteran and licensed professional 

counselor, to lead the Crisis Response Unit, id., and developed a citywide Mental Health 

Steering Committee to inform community members on mental health resources, including the 

option to request a CIT-trained officer in the event of a crisis.  See Citywide Mental Health 

Steering Committee Takes Steps on Police Reform, Mental Health Crisis Response (Aug. 30, 

2017) (available at 

https://www.cityofchicago.org/city/en/depts/mayor/press_room/press_releases/2017/august/Ment

alHealthCommittee.html) (last accessed Jan. 5, 2018). In addition, technological improvements 

have been implemented that allow OEMC to more accurately track CIT-related responses to 

dispatches with a mental health component.  Conway Decl. Æ 10, Exhibit 3. 

4. Additional Reform Is Occurring. 

These are only some of the reforms that have been implemented by CPD and the City 

since the issuance of and in response to concerns raised by the Task Force and DOJ Reports.  

Additional reforms include: 

Å The passage of an ordinance establishing, beginning on September 15, 2017, the 
Civilian Office of Police Accountability (ñCOPAò), the successor to IPRA, 
which is an independent City agency responsible for investigating high levels of 
use of force and citizen complaints, among other things. See Chi. Mun. Ord. Ä 
2-78-200 et seq.  COPA provided its investigative and legal staff with six weeks 
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of training through the ñCOPA Academy.ò  See ñCOPA Celebrates the First 
Training Class of Academy Graduates,ò COPA (July 11, 2017) (available at 
http://www.chicagocopa.org/copa-celebrates-the-first-training-class-of-
academy-graduates/) (last accessed Nov. 7, 2017).  The ordinance requires a 
minimum funding level for COPA of not less than one percent of CPDôs budget 
to ensure that COPA has the necessary resources to meet its mandate of 
conducting thorough and accurate investigations into complaints of police 
misconduct.  See Chi. Mun. Ord. Ä 2-78-105. Additionally, COPAôs jurisdiction 
is more expansive than IPRAôs, as COPA is responsible for investigating 
allegations of improper search and seizure and has authority to investigate 
patterns and practices of misconduct in any form.  See Chi. Mun. Ord. Ä 2-78-
120. 

Å Even prior to the transition to COPA, IPRA implemented new rules and 
regulations governing the investigation of police misconduct complaints.  See 
IPRA Rules (effective June 28, 2016) (available at 
http://www.iprachicago.org/wp-content/uploads/2016/08/Final-IPRA-Rules-
Regulations.pdf) (last accessed Nov. 7, 2017).  Additionally, IPRA reviewed 
certain closed excessive force complaints to determine whether discipline is 
warranted.  See, e.g., Dan Hinkel, William Lee, and Todd Lighty, ñIPRA 
reopens investigation into fatal 2014 shooting by Chicago Police,ò Chicago 
Tribune (Aug. 3, 2017) (last accessed Nov. 7, 2017). 

Å The creation of a new position of Deputy Inspector General for Public Safety to 
audit and review the policies, procedures, and practices of CPD, the Police 
Board, and COPA.  See Chi. Mun. Ord. ÄÄ 2-56-205, 2-56-210, 2-56-230. 

Å The adoption, in June 2016, of a video release policy, pursuant to which the 
City promptly releases video, audio, and documents relating to police-involved 
shootings and incidents involving death or serious bodily injury due to Taser 
use or while in police custody.  See Video Release Policy for the City of 
Chicago (available at 
https://www.cityofchicago.org/content/dam/city/depts/cpd/Policies/ 
VideoReleasePolicyfortheCityofChicago.pdf) (last accessed Nov. 7, 2017). 

Å The creation of a Community Policing Advisory Panel, which has engaged the 
community to make recommendations regarding community policing and 
reform efforts to rebuild trust with the Cityôs residents. After incorporating 
public comment, the Panel issued its final report in October 2017, which was 
accepted by Superintendent Johnson in November 2017.  See Chicago Police 
Department, Community Policing (available at 
https://home.chicagopolice.org/reform/community-policing/) (last accessed 
Nov. 7, 2017).  The report identifies seven pillars of community policing to 
guide CPD.  See Chicago Police Department, ñReport of the Superintendentôs 
Community Policy Advisory Panel,ò October 2017 at 11 (available at 
https://home.chicagopolice.org/wp-content/uploads/2017/08/CPD-Final-CPAP-
Report-103117.pdf) (last accessed Nov. 7, 2017). 
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Å The development of an Early Intervention System (ñEISò) that will use 
available CPD data to identify officers who may need additional training or 
support to avoid involvement in an excessive force or shooting incident, and to 
provide non-disciplinary interventions for those officers.  See City of Chicago, 
ñProgress Report: City of Chicago Police Reforms,ò at 5 (available at 
https://www.cityofchicago.org/content/dam/city/depts/mayor/Public%20Safety
%20Reforms/ProgressReport-PoliceReforms.pdf). 

Further CPD reform efforts are detailed in its written plan entitled ñNext Steps for Reformò and 

the Public Update thereto.  See CPD, ñNext Steps for Reformò (Mar. 14, 2017) (available at 

https://policy.chicagopolice.org/cpds-next-steps-for-reform/); CPD Next Steps for Reform ï 

Public Update (available at https://home.chicagopolice.org/reform/updates-on-reform/). 

While the reforms discussed above are sufficient to moot Plaintiffsô claims, the City is 

continuing to review and evaluate its policies and practices to ensure they remain consistent with 

national best practices.  Further, the City is in negotiations with the Illinois Attorney General 

regarding the terms of a consent decree that will include an independent monitor who will be 

overseen by a federal judge.  See Illinois v. City of Chicago, No. 17-cv-6260.  The City 

recognizes that ña defendant seeking dismissal based on its voluntary change of practice or 

policy must clear a high bar.ò  Ciarpaglini v. Norwood, 817 F.3d 541, 545 (7th Cir. 2016).  But 

the reforms already undertaken reflect substantial and meaningful changes to CPDôs policies and 

practices such that the conduct Plaintiffs allege ñócannot reasonably be expected to start up 

again.ôò  Id. (quoting Friends of the Earth, Inc., 528 U.S. at 189).   

III. Plaintiffsô Claims Should Be Dismissed Pursuant To Rule 12(b)(6). 

A. Plaintiffs Fail To State A Monell Claim Under Ä 1983. 

Because Plaintiffs sued only the City, and not any individual officer, the Fourth and 

Fourteenth Amendment claims must be dismissed unless Plaintiffs adequately allege municipal 

liability under Monell.  In order to state a Monell claim, Plaintiffs must allege: (1) the existence 

of an underlying constitutional violation; and (2) the City maintained a policy or practice which 
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was the ñmoving forceò behind the injury. See, e.g., Petty v. City of Chicago, 754 F.3d 416, 424 

(7th Cir. 2014) (ñ[I]f no constitutional violation occurred in the first place, a Monell claim cannot 

be supported.ò); Estate of Sims ex rel. Sims v. Cty. of Bureau, 506 F.3d 509, 514 (7th Cir. 2007).  

Plaintiffsô allegations concerning their members are insufficient to state Fourth or Fourteenth 

Amendment violations, and, in some cases, affirmatively indicate no constitutional violation 

occurred. Additionally, Plaintiffs fail to allege the existence of a municipal policy or custom of 

violating the Equal Protection Clause.  Accordingly, Plaintiffs fail to state a claim for municipal 

liability under Monell, requiring dismissal of Counts 1 and 5. 

1. Plaintiffs Have Not Pled An Underlying Constitutional Violation Of 
Either The Fourth Or The Fourteenth Amendment.  

Plaintiffs generally allege that their members have been subjected to excessive and 

discriminatory uses of force as a result of CPDôs policies and practices. (See, e.g., Am. Compl. 

ÆÆ 1-2, 96-100, 155-56, 168-70, 173-76, 236-39). Such legal conclusions should be disregarded 

on a motion to dismiss. McCauley v. City of Chicago, 671 F.3d 611, 618 (7th Cir. 2011).  In 

addition, Plaintiffs identify fourteen members whom, they allege, have had adverse encounters 

with police. (Am. Compl. ÆÆ 101-119 (John Doe), 120-130 (K.B.), 131-44 (A.M.), 157-162 

(D.B.), 177-179 (C.N.), 180-193 (D.T.), 194-206 (Jack Doe), 207-210 (Jane Doe), 211-217 

(C.P.), 218-234 (N.T.), 238-249 (P.F.), 250-254 (Jose Doe), 255-273 (R.R.), 274-279 (Joe Doe).)  

Encounters pertaining to eight of Plaintiffsô members appear to have occurred more than two 

years ago prior to the filing of this action. (See Id. ÆÆ 110 (describing incident that occurred over 

ten years ago), 124 (describing incident when K.B. was approximately 14 years old, but failing 

to state the year); 128 (describing incident that occurred in 2014), 132-135, 143 (describing 

incident that occurred when A.M., now in his twenties, was a teenager), 181-189 (describing 

incident that occurred in or around 2009), 214-215 (describing incident that occurred 
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approximately 30 years ago), 246 (describing incident that occurred in approximately 2000 or 

2001); 252 (stating only that ñJose Doe has previously been Tased by Chicago policeò but not 

when it occurred)). Any claim, including a Monell claim, based on these incidents therefore is 

time barred.  See Stewart, 513 F. Appôx ag 621 (two-year statute of limitations for Fourth 

Amendment claims); Lucien v. Jockish, 133 F.3d at 467 (two-year statute of limitations for 

Fourteenth Amendment equal protection claim). Additionally, allegations relating to encounters 

that did not involve any use of force fail to support Plaintiffsô Monell claims.  (Am. Compl. ÆÆ 

158-62, 178-79, 208-10, 258-67.)   

That leaves only three incidents upon which Plaintiffs might base a Monell claim.  Three 

incidents is too few to establish a municipal policy or custom for purposes of Monell.  See Gable  

v. City of Chicago, 296 F.3d 531, 538 (7th Cir. 2002) (ñThe district court found, and we agree, 

that these three incidents were too few to indicate that the City had a widespread custom of 

which City policymakers had reason to be aware.ò).  Moreover, Plaintiffsô allegations regarding 

even these three incidents lack the specificity needed to put the City on notice of the nature of the 

claim.  See Tamayo v. Blagojevich, 526 F.3d 1074, 1085 (7th Cir. 2008) (to survive dismissal, a 

complaint ñneeds to give the defendant sufficient notice to enable him to begin to investigate and 

prepare a defense.ò); see also Collier v. Rock Island Police Officers Phillip Ledbetter, No. 4:14-

CV-4103-SLD-JEH, 2016 WL 5796765, at *5-6 (C.D. Ill. Sept. 30, 2016) (ñPleading isolated 

incidentsò of five allegedly unconstitutional arrests was ñinsufficient to establish a widespread 

custom or practice,ò and failed ñto fulfill Monellôs notice requirement.ò).  For example, Plaintiffs 

do not provide either the date or location of the alleged incidents, nor do Plaintiffs provide the 

name of the officer(s) or citizen involved.  Indeed, regarding these three incidents, Plaintiffs 

allege merely that: 
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¶ In 2016, one of N.T.ôs relatives called 911 after N.T. got into a fight with a relative 
and grabbed a knife. (Id. ÆÆ 220-24.) When officers arrived, N.T. did not obey their 
commands to get on the ground and became agitated when officers tried restrain him. 
(Id. Æ 225.) As a result, Plaintiffs allege an officer discharged a Taser at him, although 
Plaintiffs do not allege whether the Taser actually struck N.T. (Id. Æ 226.) While 
N.T.ôs hands were handcuffed, but his legs no longer restrained, Plaintiffs allege N.T. 
tried to evade police, prompting officers to use additional force on N.T. Id. ÆÆ 228-29. 

¶ P.F. has been subjected to force by Chicago police on at least two occasions. (Id. ÆÆ 
247-48.) Plaintiffs allege in 2016, Chicago police had probable cause to arrest P.F. for 
suspected burglary. (Id. Æ 247.) Plaintiffs allege during the course of the encounter, a 
Chicago police officer hit P.F. with an object. (Id.) 

¶ In August 2017, Joe Doeôs foster mother reported him missing, and that a few hours 
later, an off-duty CPD officer shot Joe Doe after perceiving him as being elusive and 
unresponsive to questions. (Id. ÆÆ 276-79.) 

Bare-bones allegations like these do not afford the City sufficient information to 

investigate and prepare a defense.  Counts 1 and 5 of Plaintiffsô Amended Complaint, the Monell 

counts, should be dismissed for failure to plead an underlying constitutional violation.  

2. Plaintiffs Fail To Allege The Existence Of A Municipal Policy Or 
Custom That Was The ñMoving Forceò Behind An Equal Protection 
Violation.   

Plaintiffs allege generally that ñBlack and Latino Chicagoans are disproportionately 

victimized by CPD. . .  Racism is embedded in the CPDôs policing tactics.ò  (Am. Compl. Æ 2.) 

For purposes of federal pleadings standards, allegations of racism ñembeddedò with CPD 

undoubtedly makes this a ñmore complex case,ò meaning that Plaintiffs are ñrequire[d]ò to 

provide ñmore detailò regarding their support for their claim that the City has maintained a 

policy, practice, or custom of intentional discrimination  See McCauley (quoting Swanson v. 

Citibank, N.A., 614 F.3d 400, 404 (7th Cir.2010)); see also, e.g., Maglaya v. Kumiga, 14-cv-

3619, 2015 WL 4624884, at *5 (N.D. Ill. Aug. 3, 2015) (allegations of five separate widespread 

practices of wholesale corruption of the entire police force was ñfar along on the complexity 

scale-ò requiring detailed allegations).  Instead of providing such detail, Plaintiffs repeat 
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anecdotes from the Task Force and DOJ Reports describing unidentified, individual officers who 

allegedly exhibited racial animus, which the City allegedly failed to address.  (Id. ÆÆ 47-51; 53-

56.)   

Initially, racially insensitive remarks by themselves do not violate the Constitution. 

Chavez v. Illinois State Police, 251 F.3d 612, 646 (7th Cir. 2001). And while they may be 

probative of discriminatory intent, see id., Plaintiffs do not allege any CPD officer exhibited 

racial animus during an encounter with one of their members.  Racial animus exhibited by a 

handful of officers who had no dealings with Plaintiffsô members, or the Cityôs alleged failure to 

discipline the officers for making these statements, is not sufficient to plead that a municipal 

policy or custom was the ñmoving forceò behind any alleged constitutional violations. See Hicks 

v. City of Chicago, 15-cv-06852, 2017 WL 4339828, at *9 (N.D. Ill. Sept. 9, 2017) (allegations 

concerning the Laquan McDonald shooting and cover up had ñno direct or inference-generating 

connection to the extortion allegedò in the complaint, and thus failed to demonstrate a 

widespread custom sufficient to state a Monell claim); Washington v. Pierce, 16-cv-9880, 2017 

WL 1437054, at *1ï2 (N.D. Ill. Apr. 24, 2017) (finding the DOJ Report did not supply the 

requisite factual specificity because plaintiff did not explain its connection to the constitutional 

violations alleged in the complaint). 

Finally, while Plaintiffs include statistics apparently intended to suggest that black and 

Latino citizens are subject to disproportionately greater uses of excessive force than white 

citizens (Am. Compl. ÆÆ 37-43, 52), much of this data (such as Plaintiffsô statistics relating to 

vehicle stops and pedestrian street stops) does not relate to police uses of force and therefore 

does not support Plaintiffsô Fourteenth Amendment claim.  Equally important, these statistics, at 

best, would support a claim alleging disparate impact; they ñdo[] not satisfy the pleading 
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requirements forò a claim alleging intentional discrimination. Majeske v. Fraternal Order of 

Police, Local Lodge No. 7, 94 F.3d 307, 311 (7th Cir. 1996); Chavez, 251 F.3d at 647ï48 (ñIt is 

true that his complaint relies primarily on statistics, which are disfavored as per se evidence of 

discriminatory intent.ò).  In short, because Plaintiffs offer only unrelated anecdotes that ñsome 

CPD officers are racistò and statistics relating to alleged disparities in police uses of force, 

Plaintiffs fail to adequately plead that there exists a municipal custom or practice of intentional 

discrimination that was the moving force behind any equal protection violation.  

B. Plaintiffs Have Not Pled Valid ADA Or Rehabilitation Act Claims. 

Plaintiffs claim the City violates the Title II of the ADA and the Rehabilitation Act by 

denying people with disabilities the services and benefits of CPD. (Am. Compl. Æ 421.)  For 

purposes of this case, the relief available under the Rehabilitation Act and ADA is coextensive 

and ñthe analysis governing each statute is the same.ò  Jaros v. Illinois Dep't of Corr., 684 F.3d 

667, 671 (7th Cir. 2012).  A claim under the ADA and Rehabilitation Act arises where ñ(1) the 

defendant intentionally acted on the basis of the disability, (2) the defendant refused to provide a 

reasonable modification, or (3) the defendant's rule disproportionally impacts disabled people.ò  

Wisconsin Cmty. Servs., Inc. v. City of Milwaukee, 465 F.3d 737, 753 (7th Cir. 2006).  Plaintiffsô 

allegations fail to establish a cognizable ADA or Rehabilitation Act claim under any theory.  

1. Plaintiffsô Allegations Do Not Suffice to Show Intentional Disability 
Discrimination.  

A plaintiff seeking to establish that the defendant intentionally acted on the basis of 

disability must show ñ[1] that he is a óqualified individual with a disability,ô [2] that he was 

denied óthe benefits of the services, programs, or activities of a public entityô or otherwise 

subjected to discrimination by such an entity, and [3] that the denial or discrimination was óby 

reason ofô his disability.ôò  Wagoner v. Lemmon, 778 F.3d 586, 592 (7th Cir. 2015) (quoting 42 
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U.S.C. Ä 12132). Plaintiffsô allegations fail to establish that their members were denied the 

benefits of any service, program, or activity, much less that such denial was ñby reason ofò a 

disability.  

a. Plaintiffs Do Not Identify What Service, Program Or Benefit 
Their Members Allegedly Were Denied. 

Plaintiffs allege a number of incidents in which they claim that unidentified Chicago 

police officers violated their membersô rights under the ADA and Rehabilitation Act.  (Am. 

Compl. ÆÆ 101-119 (John Doe), 120-130 (K.B.), 177-179 (C.N.), 207-210 (Jane Doe), 211-217 

(C.P.), 218-234 (N.T.), 238-249 (P.F.), 250-254 (Jose Doe), 255-273 (R.R.).)  Some of these 

encounters involved the use of force, while others did not.  For example, Plaintiffs allege C.N. 

was mocked by CPD officers but does not allege he has been subjected to the use of force by a 

CPD officer.  (Id. ÆÆ 177-179.)  Likewise, Plaintiffs allege Jane Doe has been the subject of 911 

calls due to her disability but does not allege she has been subjected to the use of force by a CPD 

officer as a result of these calls for service or at any other time.  (Id. ÆÆ 207-210.)  Similarly, 

Plaintiffs allege R.R. was detained and searched without adequate justification, and was denied 

auxiliary aids to facilitate communication, but do not allege he was subjected to any use of force 

during the course of this encounter. (Id. ÆÆ 258-269.)  To the extent Plaintiffs are attempting to 

claim CPD denies their members police encounters free from the use of unnecessary force, these 

incidents do not support that contention.  

Even where Plaintiffs allege force was used, they do not specify what service, program or 

benefit was denied during or as a result of such use of force. At best, Plaintiffs allege the City 

needs ñmore and different policies, practices, supervision and control to prevent the violation of 

the rights of individual with disabilities.ò  (Id. Æ 410.)  Such allegations clearly lack the 

specificity required to state an ADA claim. See Davenport v. Dovgin, 545 F. Appôx 535 (7th Cir. 
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2013) (dismissing ADA claim of arrestee who alleged she was denied access to a bathroom and 

mistreated during her detention because she failed to identify the service, program, or activity 

she believed she had been excluded from because of her disability).  Having failed to identify 

what service, program or activity Plaintiffs believe their members were denied, Plaintiffsô claims 

under the ADA and Rehabilitation Act should be dismissed.   

b. Plaintiffsô Conclusory Allegations Are Not Sufficient To Plead 
That Any Denial Was ñBy Reasonò Of Their Membersô 
Disability. 

Even assuming Plaintiffs had properly identified the service, benefit, or program they 

believe their members were unlawfully denied, Plaintiffsô ADA and Rehabilitation Act claims 

still should be dismissed because Plaintiffs have failed to allege such denial was ñby reason ofò 

their membersô disability.  See, e.g., Bates v. Chesterfield County, Va., 216 F.3d 367, 373 (4th 

Cir. 2000) (affirming denial of ADA claim where police arrested plaintiff, not because of his 

disability, but because of his ñobjectively verifiable misconduct.ò)  Paine v. City of Chicago, No. 

06 C 3173, 2009 WL 10687409, at *8 (N.D. Ill. May 21, 2009)  (finding police did not arrest 

plaintiff ñafter misperceiving the lawful effects of her disability as criminal activity; rather, she 

engaged in objectively verifiable misconduct that supported her arrest.ò) 

Here, Plaintiffs allege that member C.P. has schizophrenia and that 30 years ago he was 

beaten by CPD officers. (Id.  ÆÆ 213, 215.)   However, Plaintiffs do not allege any facts 

explaining why C.P. was beaten, much less that he was beaten ñbecause ofò his schizophrenia.  

Likewise, Plaintiffs allege that member Jose Doe ñhas previously been Tased by Chicago police 

officers.ò (Am. Compl. ÆÆ 254.) Yet, Plaintiffs do not assert he was Tased because of his 

multiple sclerosis, or, in fact, provide any context for this occurrence. (Id.)  At best, Plaintiffs 

speculate that officers might one day misinterpret the physical manifestations of Jose Doeôs 

multiple sclerosis and subject him to unnecessary force. (Id. Æ 255.)  Similarly, Plaintiffs allege 
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member P.F., who has cognitive and other disabilities, called CPD officers for help as he was 

trying to hide from gang members, but the officers misinterpreted his call for help and Tased 

him.  (Id. ÆÆ 241, 248.)  Plaintiffs do not explain how the call for help, or the officersô alleged 

misinterpretation of this action, was in any way related to P.F.ôs disabilities.  (Id.)  Simply put, 

Plaintiffs allegations fail to put the City on notice of whether a memberôs disability, or some 

other factor, prompted a use of allegedly excessive force.  

Beyond allegations concerning Plaintiffsô membersô encounters with police, Plaintiffs 

rely on statistics and raw numbers to link disability with uses of force.  (Am. Comp. Æ 3.)  That 

is, Plaintiffs allege members with disabilities are likely to have more frequent contacts with 

police, and more frequent contacts will lead to a greater incidence of uses of force against 

disabled members.  (Id.)  But even if Plaintiffsô statistics were properly considered, they are not 

evidence of intentional discrimination against people with disabilities.  See Majeske, 94 F.3d at 

311 (ñDisparate impact alone does not satisfy the pleading requirementsò for a claim of 

intentional discrimination); Chavez, 251 F.3d at 647 (same).  Rather, they show at most that a 

group that has more frequent encounters with police is likely to have more encounters that 

involve the use of force. More is required to show that the police action about which Plaintiffsô 

complain was ñbecause ofò their membersô disabilities.  

2. Plaintiffsô Allegations Do Not Suffice To Show That Their Members 
Sought And Were Denied A Reasonable Modification. 

a. The ADA And Rehabilitation Act Do Not Require 
 Consideration Of Accommodation During Pre-Arrest 
 Encounters. 

As explained above, Plaintiffsô allegations are insufficient to state a claim that the City 

intentionally discriminated against their members on the basis of a disability.  Plaintiffs also 

cannot state a claim that they were denied a reasonable accommodation.   
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Plaintiffs do not contend any of their members were subjected to disability discrimination 

post-arrest.  Rather, the incidents Plaintiffs describe occurred pre-arrest or detention, during the 

uncertain and evolving circumstances surrounding field activities.  (See Am. Compl. ÆÆ 101-119 

(John Doe), 120-130 (K.B.), 218-234 (N.T.), 238-249 (P.F.), 250-254 (Jose Doe), 255-273 

(R.R.).)  Because the ADA and Rehabilitation Act do not require police to provide reasonable 

accommodations during pre-arrest encounters, any reasonable accommodation claim predicated 

on these pre-arrest encounters should be dismissed.   

In Hainze v. Richards, 207 F.3d 795 (5th Cir. 2000), the Fifth Circuit held that the ADA 

(and therefore the Rehabilitation Act) ñdoes not apply to an officerôs on-the-street responses to 

reported disturbances or other similar incidents, whether or not those calls involve subjects with 

mental disabilities, prior to the officerôs securing the scene and ensuring that there is no threat to 

human life.ò  Id at 801.  As the court explained:  

Law enforcement officers conducting in-the-field investigations 
already face the onerous task of frequently having to 
instantaneously identify, assess, and react to potentially life-
threatening situations. To require the officers to factor in whether 
their actions are going to comply with the ADA, in the presence of 
exigent circumstances and prior to securing the safety of 
themselves, other officers, and any nearby civilians, would pose an 
unnecessary risk to innocents. 

Id.  The Supreme Court has not decided whether the ADA applies to pre-arrest police 

encounters.  See San Francisco v. Sheehan, 135 S. Ct. 1765, 1772-73 (2015) (expressly reserving 

this question, which the Court deemed ñimportantò).  Courts in this district also have not decided 

whether the ADA or Rehabilitation Act applies during pre-arrest encounters.  See, e.g., Earl v. 

Espejo, No. 17 C 195, 2017 WL 3704826, at *2 (N.D. Ill. Aug. 28, 2017) (reviewing conflicting 

authority).   
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For the reasons stated by the Fifth Circuit in Hainze, this court should hold that the ADA 

and Rehabilitation Act do not apply to pre-arrest, on-the-street police encounters prior to 

securing the safety of the arresting officers, other officers, and any nearby civilians.  Whether a 

person has a disability that is covered by the ADA and requires accommodation often requires a 

complex determination that cannot be made over the span of seconds or even minutes.  As the 

Hainze court recognized, requiring an officer to identify whether an individual has a disability 

that requires accommodation in a pre-arrest situation that often involves rapidly changing 

circumstances that can be life-threatening would place an often insurmountable burden on law 

enforcement officers and endanger the public.   

To be sure, after an arrest has occurred, a qualified individual with a disability can state a 

claim against a police department under the ADA or Rehabilitation Act by alleging the denial of 

a reasonable accommodation.  See Paine ex rel. Eilman v. Johnson, No. 06 C 3173, 2010 WL 

785397, at *8 (N.D. Ill. Feb. 26, 2010) (ñOnce an arrestee with a disability is in custody, the 

police have a duty to reasonably accommodate the arresteeôs disability.ò).   Even then, however, 

such cases are ñhighly fact-specific, requiring case-by-case inquiry.ò  Roell v. Hamilton Cty., 

Ohio/Hamilton Cty. Bd. of Cty. Commissioners, 870 F.3d 471, 489 (6th Cir. 2017).  Plaintiffs do 

not allege, however, that any of their members were denied reasonable accommodations or 

otherwise discriminated against after arrest.  Plaintiffsô ADA and Rehabilitation Act claims 

should therefore be dismissed. 

3. Plaintiffs Fail to Adequately Allege that Any Disabled Person Put The 
City On Notice Of Their Disability, That They Requested An 
Accommodation, And/Or That The City Refused To Provide A 
Reasonable Accommodation.   

Even if the ADA and Rehabilitation Act could be held to apply to pre-arrest encounters, 

any claim by Plaintiffs that their members were denied a reasonable accommodation still should 
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be dismissed because Plaintiffs fail to allege their members requested accommodations, or that 

the need for an accommodation was ñobvious,ò particularly under the exigent circumstances 

Plaintiffs describe.  

A failure to accommodate claim requires that a public entity provide accommodations 

only to the ñknownò limitations resulting from a disability. See Title I of the ADA, 42 U.S.C. Ä 

12112(b)(5)(A); Wisconsin Cmty. Servs., Inc. v. City of Milwaukee, 465 F.3d 737, 750, n.8 (7th 

Cir. 2006) (recognizing Title II of the ADA ñdoes not contain a specific accommodation 

requirementò but Title I of the ADA does); Windham v. Harris Cty., Texas, 875 F.3d 229, 235 

(5th Cir. 2017) (incorporating the theory of ñfailure to accommodateò codified in Title I of the 

ADA into a Title II claim).  Whether a person has a disability that is covered by the ADA and 

requires accommodation is often a complex determination that cannot be made over the span of 

seconds or even minutes.  See, e.g., Wisc. Community Services, Inc., 465 F.3d at 749 (whether a 

person is disabled under the ADA and requires an accommodation is a ñhighly fact-specific 

inquiry and requires balancing the needs of the parties.ò).  Thus, where the need for an 

accommodation is not ñobvious,ò the individual must actually request an accommodation before 

a public entity is required to evaluate and potentially provide the accommodation.  J.H. ex rel. 

J.P. v. Bernalillo Cty., 806 F.3d 1255, 1261 (10th Cir. 2015) (ñIf a police officer incurs a duty to 

reasonably accommodate a person's disability during an arrest, this duty would have arisen only 

if Deputy Sharkey had known that J.P. needed an accommodation.ò) 

The Amended Complaint references numerous disabled individuals who were allegedly 

detained or arrested by CPD but contains virtually no allegations that might suggest that the 

officers at the scene were put on notice that the individuals were disabled, that any 

accommodation had been requested, and/or that the officers had refused to provide an 
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accommodation.  In only two instances do Plaintiffs seemingly attempt to satisfy these pleading 

requirements.  Concerning member N.T. (Am. Compl., ÆÆ 218-234), Plaintiffs allege that ñ[o]ne 

of N.P.ôs [sic] relatives called 911, and explained that N.T. was experiencing a mental health 

crisis,ò but Plaintiffs do not allege that anyone at the scene, including N.T.ôs relatives, informed 

the officers that N.T. was experiencing a mental health crisis, that any accommodation was 

requested, or that the officers refused to provide any particular accommodation.  Similarly, 

Plaintiffs allege that member R.R. is deaf (id. ÆÆ 255-273), but they do not allege that the officer 

at the scene actually knew this or that the other person with whom R.R. had been 

communicating, A.M., attempted to advise the officer that R.R. was deaf or requested any 

accommodation on his behalf.  Plaintiffsô failure to allege that the City refused to provide any 

disabled member an accommodation is yet another reason why they cannot proceed on a 

ñreasonable modificationò theory. 

Even if Plaintiffs alleged their members had known limitations or requested 

accommodations, the exigent circumstances Plaintiffs describe would render such 

accommodations unreasonable.  In Roell, the Sixth Circuit held that a municipality did not 

violate the ADA as a result of its officersô failure to ñuse verbal de-escalation techniques, gather 

information from witnesses, and call EMS servicesò prior to using force against an individual 

suffering a mental health crisis.  870 F.3d at 489.  As the court explained, the officers 

ñunquestionably faced exigent circumstances while attempting to restrain and arrest Roell.ò  Id.  

They were ñrequired to make a series of quick, on-the-spot judgments in a continuously evolving 

environment.ò  Id.  In these circumstances, the court held, the ADA did not require police to use 

verbal de-escalation techniques before using force, because doing so would be ñunreasonable . . . 

in light of the overriding public safety concerns.ò  Id. (citing cases).  Indeed, even in the absence 
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of exigent circumstances, ñthe ADA does not require that police officers contact a mental health 

professional any time they interact with an individual with mental health problems.ò  Scozzari v. 

City of Clare, 723 F. Supp. 2d 974, 981 (E.D. Mich. 2010), affôd, 454 F. Appôx 455 (6th Cir. 

2012).  

This is consistent with DOJ guidance regarding compliance with Title II of the ADA.  

See Examples and Resources to Support Criminal Justice Entities in Compliance with Title II of 

the Americans with Disabilities Act, available at https://www.ada.gov/cjta.html (last visited Jan. 

11, 2018). Specifically, DOJ guidance provides: 

Title IIôs general prohibitions against discrimination are subject to 
limitations.  When an individual poses a ñdirect threatò to the 
health or safety of others, i.e., a significant health or safety risk that 
cannot be mitigated or eliminated by a reasonable modification of 
policies, practices or procedures, Title II does not require a public 
entity to permit that individual to participate in, or benefit from, 
services, programs or activities.   * * *   Every agency and justice 
system is unique, and state and local leaders are the ones who 
determine the most effective implementation strategies for their 
agencies.    * * *   Exigencies and safety considerations play a 
significant role in determining whether a modification is 
reasonable.  Officers need not make modifications that would 
interfere with their ability to respond to a safety threat, as such 
modifications would not be reasonable. 

Id.  

Plaintiffs present circumstances in which officers were ñrequired to make a series of 

quick, on-the-spot judgments in a continuously evolving environment.ò  Roell, 870 F.3d at 489.   

For example, Plaintiffs allege that police were called to assist with John Doe because his 

relatives could not control the situation and, further, that he was irate and screaming throughout 

the encounter.  (Am. Compl. ÆÆ 110-111.)  Similarly, Plaintiffs allege the family members of 

N.T. called police after he got in a fight with a relative and grabbed a knife.  (Id. ÆÆ 220-229.)  

Plaintiffs allege that police were called to take K.B. to a mental health facility against her will.  
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(Id. ÆÆ 124-127.)  Plaintiffs criticize police for allegedly resorting to force instead of using de-

escalation techniques, but as the Sixth Circuit explained in Roell, and as DOJ guidance confirms, 

neither the ADA nor the Rehabilitation Act impose such requirements on police in the 

ñunquestionably . . . exigent circumstancesò Plaintiffs describe.  Roell, 870 F.3d at 489. 

4. Plaintiffs Cannot Proceed On A Disparate Impact Theory Because 
They Do Not Identify A Facially Neutral Policy That 
Disproportionately Impacts Disabled People.  

Plaintiffsô allegations fail to state an ADA or Rehabilitation Act claim under a disparate 

impact theory.  A plaintiff may pursue a disparate impact theory under the ADA, see Raytheon 

Co. v. Hernandez, 540 U.S. 44, 53 (2003), but such a claim requires ñproof that a facially neutral 

policy unjustifiably falls more harshly on a protected group than on others,ò Nikolich v. Village 

of Arlington Heights, 870 F. Supp. 2d 556, 563 (N.D. Ill. 2012). 

Thus, to state a disparate impact claim under the ADA, ña plaintiff must (1) isolate and 

identify specific practices that are allegedly responsible for any observed statistical disparities; 

and (2) establish causation by óoffering statistical evidence of a kind and degree sufficient to 

show that the practice in question has caused the alleged harm because of their membership in a 

protected group.ôò  Swan v. Bd. of Educ. of City of Chicago, No. 13 C 3623, 2013 WL 4401439, 

at *12, fn. 5 (N.D. Ill. Aug. 15, 2013) (quoting Puffer v. Allstate Ins. Co., 675 F.3d 709, 717 (7th 

Cir. 2012)); see also Roberts v. City of Chicago, 817 F.3d 561, 566-67 (7th Cir. 2016) (affirming 

dismissal of ADA claim under disparate impact theory where the complaint was ñdevoid of any 

factual contentò showing that the Cityôs practice ñcaused a relevant and statistically significant 

disparity between disabled and non-disabledò individuals) (internal quotations omitted)). 

The Amended Complaint is silent on both these points.  (See Am. Compl. ÆÆ 404-423.)  

Plaintiffs do not point to any specific practice by the CPD that results in disabled individuals 

being unfairly targeted.  At most, Plaintiffs allege generally that CPDôs use of force policies and 
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practices disproportionately impact people with disabilities because individuals with disabilities 

ñdisproportionately interact with and are more likely to experience violence by the CPD.ò  (Id. ÆÆ 

3, 409.)  But Plaintiffs do not present statistical evidence that individuals with disabilities are 

more likely to experience excessive use of force because of their disabilities, rather than as of a 

consequence of their disabilities.  See Roberts, 817 F.3d at 566 (ñThe City failed to hire them not 

because of their disabilities, but rather due to the extensive medical requests that were 

a consequence of their disabilities[.] . . . [T]his is insufficient to establish causation[.]ò).  

Accordingly, to the extent Plaintiffs seek to assert disparate impact claims under the ADA and 

Rehabilitation Act, those claims should be dismissed.  

5. Plaintiffsô ñFailure to Train Claimsò Are Not Cognizable Under the 
ADA or the Rehabilitation Act.   

Finally, Plaintiffsô ADA and Rehabilitation Act claims rely at least in part on a ñfailure to 

trainò theory.  (See Am. Compl. ÆÆ 308-315) (ñThe City Does Not Adequately Train Officers 

Regarding Disabilitiesò).  These allegations fail to state a claim under the ADA and 

Rehabilitation Act.  

The acts that the ADA and Rehabilitation Act prohibit ï the denial of government 

ñservices, programs, or activitiesò or otherwise subjecting an individual to acts of discrimination 

on the basis of disability ï must, by their very nature, occur after any training a government 

agent may receive.  Accordingly, courts have consistently held that the ADA and Rehabilitation 

Act do not support a theory of recovery based upon a ñfailure to trainò by a governmental 

agency.  See Paine v. City of Chicago, No. 06 C 3173, 2009 WL 10687409, at *3 (N.D. Ill. May 

21, 2009) (rejecting failure to train claim under the ADA and citing Waller v. City of Danville, 

Va., 515 F. Supp. 2d 659, 665 (W.D. Va. 2007), affôd, 556 F.3d 171 (4th Cir. 2009); Thao v. City 

of St. Paul, No.03-5306, 2006 WL 1004379, at *8 (D. Minn. Apr. 13, 2006), affôd, 481 F.3d 565 
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(8th Cir. 2007); Dillary v. City of Sandusky, 398 F.3d 562, 568 (6th Cir. 2005); Hainze, 207 F.3d 

at 801).  As the court in Paine explained: 

Under the ADAôs plain language, a violation occurs at the point in 
time that a public entity denies a disabled individual the benefits of 
a service, program or activity.  However, a failure to train officers 
does not exclude an individual from the benefits of a service, 
program, or activity; the exclusion, if any, occurs at a later time.  
At the time that the officers received allegedly inadequate training, 
no exclusion occurred.  Without an exclusion, there cannot be a 
violation of Title II of the ADA.   

2009 WL 10687409, at *3 (citing 42 U.S.C. Ä 12132).  To the extent that Plaintiffsô ADA 

and the Rehabilitation Act claims rest on a failure to train theory, those claims must be 

dismissed. 

C. The Illinois Constitution Does Not Provide Plaintiffs An Independent Cause 
Of Action. 

Plaintiffs purport to bring a claim under the search and seizure provision of Article I, 

Section 6 of the Illinois Constitution.9  However, there is no independent cause of action under 

the Illinois Constitution for the violations alleged here.  See S.J. v. Perspectives Charter Sch., 

685 F. Supp. 2d 847, 862-63 (N.D. Ill. 2010).  This is because ñwhere adequate remedies exist 

under state common law or federal law for certain causes of action, a plaintiff may not maintain 

an independent cause of action under the Illinois Constitution.ò  Id. (collecting cases).  Because 

the state common law and federal law provide adequate remedies for unreasonable searches and 

seizures, including acts of excessive force, the district court in S.J. v. Perspectives Charters 

                                                 
9 While Plaintiffs also allege their claim under Article I, Section 6 of the Illinois Constitution 
arises from invasions of privacy, the Amended Complaint is devoid of any allegations 
concerning privacy rights, and thus this aspect of the claim should be dismissed.  
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School declined to recognize an independent cause of action under the Illinois Constitution to 

redress such alleged violations.  So, too, should this Court.  

D. Plaintiffsô Claim Under the Illinois Civil Rights Act Should Be Dismissed.  

ICRA prohibits local governments from utilizing ñcriteria or methods of administration 

that have the effect of subjecting individuals to discrimination because of their race, color, 

national origin, or gender.ò 740 ILCS 23/5(a)(2).  A claim ñunder . . . ICRA requires only a 

disparate impact regardless of intent.ò  McFadden v. Bd. of Educ. for Ill. School Dist. U-46, 984 

F. Supp. 2d 882, 890 (N.D. Ill. 2013).  ICRA ñwas expressly intended to provide a state law 

remedy that was identical to the federal disparate impact canon.ò  Jackson v. Cerpa, 696 F. 

Supp. 2d 962, 964 (N.D. Ill. 2010) (emphasis in original) (citing Ill. Native Am. Bar Assôn v. 

Univ. of Ill., 368 Ill. App. 3d 321, 327 (1st Dist. 2006)).  Thus, ICRA ñwas not intended to create 

new rights but merely created a new venueðstate courtðfor discrimination claims under federal 

law.ò  Dunnet Bay Cosntr. Co. v. Borggren, 799 F.3d 676, 697 (7th Cir. 2015).  Accordingly, 

Illinois courts ñlook to cases concerning alleged violations of federal civil rights statutes to guide 

our interpretation ofò ICRA.  Cent. Austin Neighborhood Assôn v. City of Chicago, 2013 IL App 

(1st) 123041, Æ 10 (ñCANAò).   

Disparate impact liability has traditionally been associated with employment and housing 

discrimination.  See Tex. Dept. of Housing and Comm. Affairs v. Inclusive Comm. Proj., Inc., 

135 S. Ct. 2507, 2525 (2015) (recognizing disparate impact claims under federal Fair Housing 

Act); Smith v. City of Jackson, 544 U.S. 228, 240 (2005) (same under federal Age Discrimination 

in Employment Act); Griggs v. Duke Power Co., 401 U.S. 424, 430 (1971) (same under Title VII 

of the Civil Rights Act of 1964).  To proceed on a disparate impact claim pursuant to an 

employment or housing action, a plaintiff must identify each particular practice that allegedly 
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causes a disparate impact and provide ñstatistical evidence demonstrating a causal connectionò 

between any statistical disparity and the challenged practice.  Inclusive Comm., 135 S. Ct. at 

2523; 42 U.S.C. 2000e-2(k)(B)(i) (stating a disparate impact claim is established under Title VII 

only if a complaining party ñdemonstrates that a respondent uses a particular employment 

practice that causes disparate impacté the complaining party shall demonstrate that each 

particular challenged employment practice causes a disparate impact.ò)  If that threshold is met, 

the burden shifts to the defendant to identify a legitimate interest justifying the challenged policy 

or practice.  See id. at 2518.  Before rejecting such a justification, ña court must determine that a 

plaintiff has shown that there is óan available alternative . . . practice that has less disparate 

impact and serves the [entityôs] legitimate needs.ôò Id. (quoting Ricci v. DeStefano, 557 U.S. 

557, 578 (2009)). 

Plaintiffsô disparate impact claim under ICRA should be dismissed for three reasons.  

First, Plaintiffs fail to identify a particular practice allegedly causing a disparate impact. Second, 

even if Plaintiffs have identified a particular practice, that practice relates to policing strategy, 

which is not a cognizable basis for a disparate impact claim. Third, even if such a claim were 

cognizable, Plaintiffs have not pled facts sufficient to establish a prima facie case of disparate 

impact. 

1. Plaintiffs Have Not Identified A Particular Practice That Causes 
Disparate Impact. 

ñDisparate-impact liability mandates the óremoval of artificial, arbitrary, and unnecessary 

barriers,ô not the displacement of valid governmental policies.ò  Inclusive Communities, 135 S. 

Ct. at 2522 (quoting Griggs, 401 U.S. at 431).  Indeed, the Supreme Court has cautioned that ña 

disparate-impact claim that relies on a statistical disparity must fail if the plaintiff cannot point to 

a defendantôs policy or policies causing that disparity.ò Id. at 2523.   
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ñGuidance from the Supreme Court,ò therefore, ñis unambiguous that disparate impact 

claims must solely seek to remove barriers.ò  City of Los Angeles v. Wells Fargo & Co., No. 

2:12-cv-09007, 2015 WL 4398858, at *8 (C.D. Cal. July 17, 2015) (emphasis in original) 

(granting defendantôs motion for summary judgment on disparate impact claim where plaintiff 

argued ñthat a lack of policy produced the disparate impactò).  Thus, where a plaintiff alleges 

ñthat the lack of a policy produced the disparate impact,ò its claim fails, as there is no ñauthority 

that suggests that litigants can use disparate impact claims to impose new policies on government 

actors.ò  Inclusive Communities Project, Inc. v. U.S. Dept. of Treasury, No. 3:14-CV-3013-D, 

2016 WL 6397643, at *11 (N.D. Tex. Oct. 28, 2016) (granting motion to dismiss disparate 

impact claim where plaintiff challenged defendantôs ñfailure to act to preventò disparate impact) 

(emphasis in original).  In short, a plaintiff must ñaffirmatively identify a specific policy that 

produced a disparate impact, rather than point to a lack of policy that caused it.ò  Inclusive 

Communities Project, Inc. v. Tex. Dept. of Housing and Comm. Affairs, No. 3:08-CV-0546-D, 

2016 WL 4494322, at *6-7 (granting defendantôs motion to dismiss on remand from the 

Supreme Court where plaintiff failed to ñsufficiently identify a specific, facially-neutral policy 

that has caused a statistical disparityò because, absent such identification by plaintiff, ñthe court 

cannot fashion a remedy that removes that policyò). 

Plaintiffsô ICRA claim suffers from same problem, and does so repeatedly.  The 

complaint repeatedly accuses the City of sins of omission rather than commission: 

¶ Identification of mental health related calls: Plaintiffs allege that the ñCity 
lacks a policy to guide OEMC call takers on how to direct calls involving threats 
of suicide.  Call takers do not have advance direction on whether and when to 
refer these calls to an external suicide hotline, a paramedic, or to a CIT-trained 
officers.  The City also lacks a policy on whether and how the call taker should 
note important information regarding disabilities other than mental illnessðfor 
example, that the call involves someone who is deaf or who has autism.ò  (Am. 
Compl. at Æ 288; see also id. at ÆÆ 285 (ñthe Cityôs failure to identify key 
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information prior to the dispatch of CPD officers results in excessive and 
unnecessary force being used on persons with disabilitiesò), 286-287 (alleging 
that CPD failed to respond to recommendations from IPRA regarding crisis 
intervention training).)   

¶ Foot pursuits: Plaintiffs assert that ñ[t]he lack of a policy, guidance, and 
oversight of foot pursuits . . . shows the Cityôs deliberate indifference to CPDôs 
officersô violations of constitutional and civil rights.ò  (Id. at Æ 291; see also id. at 
ÆÆ 295-296 (criticizing the City for failing to implement foot pursuit policy).)   

¶ Use of force policy and disabilities: Plaintiffs claim that the Cityôs ñnew policies 
on use of force still fail to identify disability as a relevant consideration in 
officersô use and degree of force.ò  (Id. at Æ 297; see also ÆÆ 299-300 (use of force 
and Taser policies do not require officers to consider disability).)   

¶ Training on disabilities: Plaintiffs allege that the City ñhas failed to provide its 
officers with necessary training and guidanceò on providing reasonable 
accommodations to persons with disabilities and that the City has failed to 
implement the DOJôs recommendations on identifying and responding to persons 
with disabilities.  (Id. at ÆÆ 309-310.)   

¶ Monitoring and supervision: Plaintiffs assert that the City ñdoes not monitor 
officersô use of force.ò  (Id. at Æ 316; see also id. at ÆÆ 319 (City fails ñto collect 
and analyze information necessaryò to monitor whether more training on 
disabilities is needed or to supervise use of force on individuals with disabilities), 
Æ 325 (the ñCityôs inaction has perpetuatedò an alleged code of silence), Æ 331 (the 
ñCity does not track the behavior of, or complaints against, its CPD officers in a 
way that would identify repeat offendersò).) 

Thus, instead of ñaffirmatively identify[ing] a specific policy that produced a disparate 

impact,ò plaintiffs have ñpoint[ed] to a lack of polic[ies] that caused it.ò  Inclusive Communities, 

2016 WL 4494322, at *6.  Because Plaintiffs have not ñidentified a specific . . . policy that has 

caused a statistical disparity, the court cannot fashion a remedy that removes that policy.ò  Id. at 

*7.  Plaintiffsô allegations regarding the Cityôs ñfailure to actò do not make out a case for 

disparate impact liability, and their ICRA claim should consequently be dismissed.  Inclusive 

Communities, 2016 WL 6397643, at *11. 
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2. Disparate Impact Liability Does Not Apply to Policing Strategies. 

Even if the Court finds Plaintiffs have affirmatively identified a specific policy that 

allegedly produced a disparate impact, that policy would relate solely to policing strategy. The 

City has been unable to locate any decision in which a court sustained a challenge to a policing 

strategy using a disparate impact analysis, thereby contemplating judicial intrusion into core 

policing policy decisions absent evidence of intentional discrimination.10  This distinction is 

critical.  Intruding on core police policy decisions is justified when discrimination is intentional; 

moreover, intentional discrimination is more easily cured, as the agency need merely, for 

example, to stop using race or other prohibited factors as the basis for law enforcement actions 

and remains otherwise free to pursue its law enforcement goals as it sees fit.   

By contrast, disparate impact arises not from illicit intent but from the application of an 

affirmative practice that happens to produce the disparate impact as an unfortunate byproduct. 

Accordingly, applying disparate impact liability here would require the Court to assess whether 

CPDôs policing strategy serves CPDôs undeniably legitimate interests in public safety and, if so, 

whether Plaintiffs can identify other reasonably available policing strategies that would serve 

CPDôs public safety goals with less disparate impact.  Doing so would enmesh the Court in 

policing strategy questions outside the scope of its expertise.  Thus, absent evidence of 

intentional discrimination, decisions regarding CPDôs policing strategies properly lie with CPD.  

                                                 
10  In CANA, the Illinois Appellate Court reversed the district courtôs decision denying the Cityôs 
motion to dismiss the plaintiffsô ICRA claim.  However, the court did not hold that the plaintiffs 
ï who alleged that persons in predominantly African-American and Hispanic neighborhoods 
waited longer for police to arrive in response to 911 calls than those in predominantly white 
neighborhoods ï had, in fact, stated a claim under IRCA.  See 2013 IL App (1st) 123041, Æ 1.  
Rather, the court held that the political question doctrine did not divest the trial court of 
jurisdiction, and that the trial court should not have dismissed the complaint on this basis.  Id. Æ 
28. (ñbecause the complaint does not present a nonjusticiable political question, we reverse the 
trial courtôs judgment and remand for further proceedings in accord with this orderò). 
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For this reason, ICRA does not provide an appropriate framework to address Plaintiffsô concerns, 

and Plaintiffsô ICRA claim should be dismissed.  

3. If Disparate Impact Liability Applies, Plaintiffs Have Not Pled 
Causation Sufficient to State a Prima Facie Case. 

If the Court elects to create new law by holding that a disparate impact challenge to 

CPDôs policing strategies is at least theoretically cognizable, the Court should still dismiss 

Plaintiffsô ICRA claim because Plaintiffs have not provided allegations sufficient to establish a 

causal connection between CPDôs policies and practices and any racial disparities.  In Inclusive 

Communities, the plaintiffs challenged a state agencyôs selection criteria for allocating the low-

income housing tax credits it distributed to developers because those credits went 

disproportionately toward low-income housing in majority African-American urban areas as 

opposed to majority white suburban neighborhoods.  See 135 S. Ct. at 2513-14.  Relying on a 

disparate impact theory, the plaintiffs sought a court order requiring the agency to modify its 

criteria to encourage the construction of low-income housing in the suburbs.  See id. at 2514.  

Although the Supreme Court recognized the possibility of disparate impact liability under the 

Federal Housing Act, it declined to hold that plaintiffs had established a prima facie case based 

solely on a statistical disparity in the allocation of the housing credits.  See id. at 2522.  Rather, 

to make out a prima facie case for disparate impact liability, the Court held that the plaintiffs 

must draw an explicit, causal connection between the challenged policy and the statistical 

disparity.  Id. 

As the Court explained, ñ[i]t may be difficult to establish causation because of the 

multiple factors that go into [policymaking decisions].ò  Id. at 2523-24.  This ñrobust causality 

requirement ensures that óracial imbalance . . . does not, without more, establish a prima facie 

case of disparate impactô and thus protects defendants from being held liable for racial disparities 
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they did not create.ò  Id. (quoting Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 653 

(1989)).  Thus, ñ[a] plaintiff who fails to allege facts at the pleading stage or produce statistical 

evidence demonstrating a causal connection cannot make out a prima facie case of disparate 

impact.ò  Id.  

Plaintiffs here cannot satisfy the ñrobust causality requirementò mandated by the 

Supreme Court. Although Plaintiffs allege that black, Latino and disabled people are subjected to 

excessive force more frequently than white people, they do not allege facts or identify statistical 

evidence sufficient to demonstrate of a causal connection between CPDôs policies and these 

purported disparities. Furthermore, Plaintiffs ignore other plausible explanations for the alleged 

disparities, such as the demographics of areas where crime occurs most frequently or the 

demographics of criminal suspects.  Because ñóracial imbalance . . . does not, without more, 

establish a prima facie case of disparate impact,ôò Plaintiffsô ICRA claim should be dismissed.  

Inclusive Communities, 135 S. Ct. at 2523-24. 
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CONCLUSION 

The Court should dismiss the Amended Complaint under Fed. R. Civ. P. 12(b)(1), as 

Plaintiffs lack standing and their claims are moot.  Alternatively, the Court should dismiss 

Plaintiffsô claims under Fed. R. Civ. P. 12(b)(6), because Plaintiffs have not stated a claim upon 

which relief may be granted. 
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