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INTEREST OF AMICUS CURIAE

The American Civil Liberties Union of Illinois (“ACLU”) is a statewide,
nonprofit, nonpartisan organization of 23,000 members, dedicated to the defense and
promotion of the guarantees of individual liberty secured by state and federal
constitutions and related statutes. The ACLU, and its affiliated organizations nationwide,
representing a membership of over 550,000, has an extensive tradition of supporting
religious freedom, women’s equality, and the rights of individuals to make and effectuate
decisions relating to medical care and reproductive choice. Each of these fundamental
values is implicated in the instant case, in which three Illinois pharmacy corporations
(“plaintiff pharmacies”) and two individual pharmacists (“plaintiff pharmacists”), who
are also controlling owners in plaintiff pharmacies, challenge an administrative rule,
promulgated by the Illinois Department of Financial and Professional Regulation in an
effort to balance the State’s interest in preserving religious liberty while assuring that
women have access to constitutionally protected reproductive healthcare and medication.

The State of Illinois has recognized a critical public health concern that arises
when valid, lawful prescriptions for contraception are not filled in a timely fashion
because pharmacies have failed to assure access to such medication. In response, the
State has, through the challenged regulation, imposed obligations on retail pharmacies
designed to preserve each of the constitutionally based values at issué in this case.
Proceeding from its long-held position of profound respect for each of these values, the
ACLU is uniquely situated to assist the Court in its evaluation of Illinois’ attempt to
create a mechanism to reconcile the competing interests involved when religious belief

affects rights to reproductive healthcare.



INTRODUCTION

On August 25, 2005, after required notice, comment, hearing and approval by the
General Assembly’s Joint Committee on Administrative Rules, the Illinois Department of
Financial and Professional Regulation (the “Department™) promulgated an administrative
rule that set forth the circumstances in which pharmacies are obligated to dispense
prescription contraceptives. Ill. Admin. Code tit. 68, § 1330.91(j) (2008) (effective Aug.
25, 2005) (the “Rule™). The Rule responded to a series of incidents in Illinois and
elsewhere in which women were denied prescription contraceptives because pharmacies
had failed to create mechanisms to assure prompt access to such medication when a
pharmacist on staff objected to dispensing it. 29 Ill. Reg. 5586 (Apr. 15, 2005).

Under the Rule, if a pharmacy has a prescribed contraceptive in stock, the
pharmacy “must dispense the contraceptive” to a customer presenting a valid
prescription. Ill. Admin. Cocie tit. 68, § 1330.91(j)(1) (2008). If the prescribed drug is
out of stock, the pharmacy must, at the customer’s direction: (1) “obtain the contraceptive
under the pharmacy’s standard procedures for ordering contraceptive drugs not in stock,”
(2) transfer the prescription to a local pharmacy of the customer’s choice, or (3) return the
unfilled prescription to the customer. Id. A pharmacy that does not regularly stock any
prescription contraception has no “standard procedures for ordering contraceptive drugs”

and is therefore under no obligation to order and dispense the patient’s medication.’

! The Department recently initiated the regulatory process to amend the Rule to further
clarify the obligations imposed. 31 Il Reg. 15399 (Nov. 26, 2007) (to be codified at Il1.
Adm. Code tit. 68, § 1330.91). The proposed amendment reiterates in concrete terms that

the Rule does not “prohibit[] a pharmacy from deciding not to sell contraception.” d. at



The plaintiff pharmacies stock and dispense prescription contraception generally
but refuse to stock or dispense certain contraceptive medication prescribed as appropriate
treatment by women’s healthcare providers.2 They contend that the Rule “coerces” them
into violating their religious beliefs and is thus invalid under the United States and
Illinois constitutions as well as various state and federal statutes that, they argue, permit
them to refuse to stock or dispense such medication. The plaintiff pharmacists are not
subject to the Rule, as it imposes obligations only on pharmacies. 1. Adm. Code tit. 68,
§ 1330.91(j). The pharmacists nevertheless raise the same claims as the pharmacies.

This appeal is from a ruling in which the appellate court concluded that plaintiffs’
challenges to the Rule were not ripe for judicial review. Morr-Fitz, Inc. v. Blagojevich,

371 Ill. App. 3d 1175, 867 N.E.2d 1164 (4" Dist. 2007). This Court granted plaintiffs

15410 (to be codified at I1l. Adm. Code tit. 68, § 1330.91(j)(2)). It also sets forth a
protocol for permitting an off-site pharmacist to authorize a non-pharmacist employee to
dispense contraceptive medication when the only pharmacist on duty is one who objects
to dispensing such drugs. Id. at 15410 (to be codified at lll. Adm. Code tit. 68, §
1330.91(5)(3)). This regulatory process in ongoing.

? Specifically, plaintiff pharmacies refuse to stock emergency contraception, see PLApp.
78-80, 9 24, 32, 43, a higher dose of ordinary birth control pills—which plaintiffs do
stock—that can be taken after sexual intercourse to prevent pregnancy. Emergency
contraception can be taken up to five days after unprotected intercourse but is most
effective the sooner it is taken—particularly within the first 24 hours. Plan B website,

available at http://www.go2planb.com/For Prescribers/ Index.aspx. Delay in obtaining

this medication increases a woman’s risk of an unintended pregnancy.



leave to appeal that ruling. However, plaintiffs do not limit their appeal to the court of
appeals’ ripeness determination. In addition to asserting that their claims are ripe,
plaintiffs argue that this Court should rule on the facial validity of the Rule under the
Illinois Health Care Right of Conscience Act (“HCRCA™), 745 ILCS 70 et seq. (2008).

Plaintiffs’ facial attack on the Rule is not properly before this Court, as it was
neither addressed by the courts below nor included in plaintiffs’ petition for leave to
appeal to this Court. See Brief of Defendants-Appellees (“Def. Br.”) at 33-35. Even if
the Court were to address this issue, defendants’ arguments demonstrate that the Rule is
in full accord with HCRCA. See, e.g., id. at 39-40 (HCRCA does not apply to
pharmacists and pharmacies); id. at 41 (the need for emergency contraception constitutes
an “emergency” under the provision in HCRCA requiring healthcare providers,
regardless of religious objection, to provide care in an emergency situation); id. at 41-42
(the Rule’s structure, requiring only that pharmacies that choose to sell contraception do
so evenhandedly, is consistent with HCRCA).

However, in the event that the Court reaches plaintiffs’ newly raised facial attack,
amicus seeks to be of assistance by addressing the framework for evaluating such a
claim. Amicus submits that plaintiffs’ construction of HCRCA to create absolute,
unfettered rights to exercise religious beliefs would impermissibly disregard competing
constitutional interests and the full statutory framework erected by thme legislature.3 The

ACLU does not address the propriety of the court of appeals’ ripeness decision but

3 Amicus does not address the other claims plaintiffs include in their First Amended

Complaint but have not raised in this appeal.



instead limits its comments to the unlikely event that the Court reaches plaintiff’s
HCRCA claim.*
ARGUMENT

HCRCA was enacted in 1977 to, among other things, protect healthcare providers
from discrimination based on religious belief. 745 ILCS 70/5; id. § 10. Seemingly
broad in its application, the statute does not define or otherwise provide an analytical
framework for evaluating what constitutes “discrimination” arising out of government
action that affects religious liberty. Plaintiffs seize on this void to assert an absolute,
unqualified right to exercise their religious beliefs in the context of their professional
activities, regardless of the impact on the government’s interest in protecting other
individuals who hold competing and equally compelling constitutional rights. If HCRCA
were interpreted to afford unfettered exercise of religious belief, it would run afoul of
such competing fundamental rights. Plaintiffs’ unprecedented construction would create
bad policy as well. It would render government ineffective to address important societal
issues any time its action had an effect—however slight—on religious exercise. It would
erect unlawful barriers to contraceptive access and, undoubtedly, numerous other
constitutionally protected rights.

Plaintiffs’ claim must be evaluated within a framework that gives appropriate

weight to such countervailing interests, allowing for the proper allocation of competing

rights. Under Illinois law governing statutory interpretation, the Illinois Religious

4 As shown below, the Rule survives the appropriate scrutiny in the face of plaintiffs’
claims. Amicus believes that the State could impose even greater obligations on

pharmacies to protect access to contraception.






