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Guantanamo Bay Pro Bono Cases –
Protecting Due Process, Civil Liberties, 

and Human Rights
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U.S. Prison at Guantanamo Bay

• Prison opened January 2002.
• Gitmo is on land leased perpetually by U.S. 

from Cuba under 1903 treaty signed after 
Spanish-American War.

• Under treaty, U.S. has right to remain as 
long as it wishes.

• U.S. “exercises ‘complete jurisdiction and 
control’ over the Guantanamo Bay Naval 
Base. . .” Rasul v. Bush, 542 U.S. 466, 480 
(2004)
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RSSW – Our Clients

• Walid Ibrahim Mustafa Abu Hijazi
(a/k/a ISN 049)

• Maasoum (Bilal) Abdah 
Mouhammad (a/k/a ISN 330)
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Walid Abu Hijazi

• Palestinian
• Born in 1980
• Khan Yunis, Gaza
• Youngest child in large family
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Walid Before He Left Home
in 2001
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Walid’s Family – April 2007
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Maasoum (Bilal) Abdah 
Mouhammad

• Syrian national
• Ethnic Kurd
• Born 1972
• Al Qameshli, Syria
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Afghanistan & Pakistan

• Most prisoners captured in these 
countries

• Walid – surrendered to U.S. custody 
at hospital in Peshawar, Pakistan

• Bilal – arrested at Afghan-Pakistani 
border
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Habeas Corpus – The “Great 
Writ”

• Included in the Magna Carta signed by King John 
at Runnymede in 1215.

• Common law writ codified at 28 U.S.C. 2241.
• “The privilege of the Writ of Habeas Corpus shall 

not be suspended, unless when in Cases of 
Rebellion or Invasion the public Safety may 
require it.” U.S. Const., Art. I, Sec. 9, cl. 2.

• “Executive imprisonment has been considered 
oppressive and lawless since John, at 
Runnymede, pledged that no free man should 
be imprisoned, dispossessed, outlawed, or 
exiled save by the judgment of his peers or by 
the law of the land.”
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Guantanamo Prison –
Chronology of Key Legal Events

• Jan. 2002:  prison opens
• June 28, 2004:  Supreme Court holds that 

federal courts have jurisdiction over 
Guantanamo prisoners’ habeas petitions.  Rasul
v. Bush, 542 U.S. 507 (2004)

• July 7, 2004:  Wolfowitz memo establishes 
“Combatant Status Review Tribunals” (CSRTs)

• Nov. 8, 2004:  District Court enters Protective 
Order re: counsel access.  In  re Guantanamo 
Bay Detainee Cases, 344 F. Supp. 2d 174 
(D.D.C. 2004)

• December 30, 2005:  Pres. Bush signs Detainee 
Treatment Act of 2005 (DTA)
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Chronology of Key Legal Events 
-- continued

• June 29, 2006: Another setback to Bush 
administration.  Hamdan v. Rumsfeld, 126 
S.Ct. 2749 (2006).

• October 17, 2006:  Pres. Bush signs Military 
Commissions Act of 2006 (MCA)

• Feb. 20, 2007:  MCA divests Guantanamo 
prisoners of habeas rights.  Boumediene v. 
Bush, 476 F.3d 981 (D.C. Cir. 2007).

• April 2, 2007:  Supreme Court denies cert. 
in Boumediene.  127 S.Ct. 1478



29

Rasul

• Rejected Bush administration’s contention 
that the writ does not reach to the foreign 
territory of Cuba, finding the U.S “exercises 
‘complete jurisdiction and control’ over the 
Guantanamo Bay Naval Base . . . .”

• “Aliens held at the base . . . are entitled to 
invoke the federal court’s authority under §
2241.” Application of the statute is consistent 
with the common law reach of the writ.

• Opinion of the Court by Justice Stevens.
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CSRTs (Wolfowitz memo)

• 9 days after Rasul
• A definition of “enemy combatant” – “an individual 

who was part of or supporting Taliban or Al Qaeda 
forces of associated forces that have engaged in 
hostilities against the United States or its coalition 
partners.”

• CSRTs determine EC status.
• CSRTs do not provide due process: 

- CSRT members are anonymous military officers.
- Rules of evidence do not apply.
- No right to counsel.
- As a practical matter, no right to call witnesses.
- Rely upon classified hearsay not disclosed to prisoner. 
- Coerced statements allowed.
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COUNSEL ACCESS

• CCR attorneys begin visiting prisoners 
beginning in August 2004.

• Nov. 2004 Protective Order: In  re 
Guantanamo Bay Detainee Cases.
- Requires all habeas counsel to have Top 

Secret security clearance.

- All statements by prisoners presumed 
classified.

- Classification review.

- Channel for legal mail.
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DTA
•“McCain Amendment” expressly prohibited “cruel, inhuman, or 

degrading treatment.”
• Immunized U.S. personnel whose defense is that they did not 

know their conduct was unlawful, and highlighted “good faith 
reliance on advice of counsel” as important factor.

• According to Bush administration, divested courts of jurisdiction 
over Guantanamo prisoners’ habeas petitions.

- Created right of review of CSRT EC status:
- Original action filed in D.C. Circuit

• Scope of review:
1. whether EC determination by CSRT was consistent with 
DOD regulations (Wolfowitz and England memos);
2. “to the extent the Constitution and laws of the United States 
are applicable, whether the use of [CSRT standards] is 
consistent with the Constitution and laws of the United States.”
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Hamdan
• Hamdan and 5 others charged with criminal offenses in 

violation of laws of war triable to a military commission.
• Rejected, as a matter of statutory construction, 

Government’s contention that DTA divested courts of 
jurisdiction in pending habeas cases.

• Declined to reach constitutional question of whether 
Congress properly suspended the writ.

• AUMF and DTA did not authorize trial by military 
commissions.

• Conspiracy not an offense recognized by law of war.
• Military commission procedures not consistent with UCMJ or 

Geneva  Conventions Common Art. 3 requirement of a 
“regularly constituted court affording all the judicial 
guarantees which are recognized as indispensable by 
civilized peoples.”

• Court opinion by Justice Stevens.
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MCA

• Broad definition of “unlawful enemy combatant”:  a 
person who “has engaged in hostilities or who has 
purposefully and materially supported hostilities 
against the United States of its co-belligerents” by 
a CSRT.

• Retroactively immunizes unlawful actions 
authorized by Executive branch after 9/11/2001.

• Divests courts of habeas jurisdiction of petitions 
filed by ECs or those “awaiting such 
determination.”

• Not all breaches of Common Article 3 are war 
crimes under 18 U.S.C. § 2441.
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Boumediene – D.C. Circuit

• MCA divested Guantanamo prisoners 
of their rights to file habeas petitions

• MCA does not violate Suspension 
Clause because Guantanamo 
prisoners have no presence or 
property in U.S. or its dominions

• Characterized Rasul holdings as dicta.
- Gitmo is Cuba.

• 2-1 decision (Rogers, J., dissenting)
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Boumediene – Denial of 
Certiorari

• Statement of Justices Stevens and 
Kennedy respecting denial:
– Prisoners must exhaust DTA remedies

– If DTA inadequate, or Government takes 
steps to prejudice prisoners in seeking 
review by Court, Court will act to protect 
the writ

• Dissenting opinion:  Justices Breyer, 
Souter, and Ginsburg
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Guantanamo Prisoners Today

• ~380 prisoners total (high was ~700)

• Some “NEC”s or “NLEC”s still in custody
• ~80 “eligible for transfer”

• 15 “high value detainees” recently 
transferred from CIA “black site” secret 
prisons (e.g. Khalid Sheikh Muhammed)

• ~3 charged under new military 
commissions rules
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Guantanamo Conditions

• Solitary confinement
• Hunger strikes
• Health issues
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Obstacles to release

• Government remains interested in 
imprisoning a small number of men 
for long term

• Releasees have been to countries 
friendly to U.S.

• What to do with the rest, e.g. Syrians, 
Palestinians,Uighurs, etc.?
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Strategies

• Legal:
- “Stay and abey” habeas petitions in District 

Court.
- Defend right of counsel access.
- DTA petitions.
- Demonstrate to Justice Kennedy that DTA

petitions are not an adequate habeas 
substitute.

• Political/legislative
• Diplomatic
• Media


